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Message from the President 

GEORGIA ASSOCIATION OF CHIEFS OF POLICE 

It is hard to believe my year as GACP President is almost over.  Time flies 
when you are having fun!  And I must say, I have enjoyed my time this year  
as your president.  I have gotten to know many additional members of our 
association and had the privilege to represent the GACP at many functions 
across the State of Georgia.  Thank you for giving me this opportunity  
to serve.    
 
At the beginning of the year, several goals were identified for the 2016-2017 
year.  A number of police chiefs agreed to lead these efforts and/or serve on 
the committees this year. 
 
First, I would like to thank Chief Jason Parker for chairing the New Chief’s 
School Ad-Hoc committee.  The committee completed a thorough review  
and made several recommendations being considered by the board. 
 
Second, I would like to thank Chief Mark Kissel for chairing the Georgia 
P.O.S.T. Basic Mandate Ad-Hoc committee.  This committee completed a 
comprehensive review of the evolution of mandate training and made a num-
ber of observations that will be helpful as the Governor’s Task Force considers 
making changes to mandate training moving forward. 
 
Lastly, I would like to thank Chief Todd VandeZande for chairing the District 
Representative Ad-Hoc committee for his efforts in providing a very thorough 
review of the current status of the effectiveness of our district representative 
program and possible solutions to move the program forward.   
 
In addition to taking care of our regular business throughout the year, there 
are always issues that pop up throughout the year that must be addressed.  
Such was the case this year.  One of the most important issues has been the 
discussion about pay inequity for local law enforcement after the Governor 
gave State Troopers, GBI Agents and other State of Georgia law enforcement 
officers a 20% raise earlier this year.  This large pay increase has sparked  
significant dialogue throughout the year and led to the formation of a  
commission to review local law enforcement pay. 
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Lieutenant Governor Cagle has formed the Compensation of 
Police & Sheriffs (COPS) Task Force to examine pay dispari-
ties between local law enforcement and state agencies and to 
make recommendations as they see fit.  Chief Gary Yandura, 
Chief Adam Lowe, Chief Denise Downer-McKinney and 
Chief Gus Palmer have been appointed as representatives of 
the GACP on this task force.  The COPS Task Force had their 
first meeting recently, which was very productive.  Low pay 
and benefits for local law enforcement is an important but 
complicated issue.  I am optimistic that the task force can  
develop some real recommendations that may help move  
this issue forward.   
 
Additionally, our legislators passed SB222, which created  
a semi-autonomous body to oversee 9-1-1 from a State of 
Georgia perspective.  Governor Deal vetoed this piece of  
legislation and instead, appointed a Local Government 9-1-1 
Authority, which will be housed under GEMA.  The Governor 
will introduce legislation to codify the authority and its mission 
during the 2018 legislative session.   
 
Governor Deal has appointed me as the representative of the 
GACP to the Local Government 9-1-1 Authority board.  As of 
this date, the board has not met nor have we received any 
information about our responsibilities.  Similar to SB222, the 
State of Georgia will now collect all 9-1-1 fees and distribute 
them to local PSAPS.  I believe the fee charged for prepaid 
cellphones will increase and the hope is that more funds can 
be collected, through a statewide authority, that otherwise 
might be slipping through the cracks.   
 
In closing, I would be remiss if I did not personally thank  
and recognize our Executive Director, Frank Rotondo, and 
the entire GACP staff for their hard work and support of our 
board and its members throughout this entire year.  As a 
board, we could not do our job without their help and I know  
I could not have successfully completed my year as president 
without them.  
 
I look forward to seeing all of you at the Summer Training 
Conference!   
 
Stay safe!   

Billy Grogan 
Billy Grogan 
GACP President, 2016-2017 
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I have been thinking about our upcoming summer conference and how 
things have changed from the first conference I attended as a guest  
instructor.  In 1989, I moved to the great State of Georgia after retiring  
from a large law enforcement agency just outside of New York City.   
Also in that year, I started a small consulting company traveling from state  
to state providing law enforcement support, mostly in the form of training.  
In the late spring of 1991 when Dr. Curtis McClung, GACP’s sole administrator, 
approached me and said, “I understand that you have a law enforcement 
specialty and that you are a good instructor so can you do a class in  
Savannah for the Police Chiefs Association?”  “I will give you a small hono-
rarium and a hotel room for a night.”  My response was, “Sure, Dr. McClung.”  
I also remember him saying to me, “Is there anything else you need?”   
I responded by saying something pompous like, “No thank you Sir. I am  
self-contained and I will bring what I need.”   
 
So, on a hot day in July 1991, I drove from my Atlanta home to Savannah 
arriving at the hotel in late evening before my presentation debut.  The next 
morning, I got up and walked to the training area with my 35 handouts in 
hand (remember, I attested to be self-contained) and met Dr. McClung who 
took me to a large room filled with empty chairs.  Amazed at the size of the 
room I remember asking the good Ph D, “Doc, how many attendees can I 
expect?”  

responded, “Yes Sir, I need a heck of a lot more handouts and a 
wireless mic.” He smiled at me and said, “Welcome to the south and to the 
GACP.”  My class went off without a hitch which pleased both me and Dr. 
McClung.  It was only a few days after that wearisome yet satisfying day I 
realized I wanted to be a full-fledged member of the Georgia Association of 
Chiefs of Police so I looked for a police chief position in Georgia.  I eventually 
found one and quickly put in my application to be a member of what has 
now become the best law enforcement state management association in  
the country. 
 
So why the history lesson from your long-term executive director?  I want  
you to think back to the first day you became a member of this honorable 
association for that was the day you reaffirmed your commitment to always 
hold your head up high and do what is right for the noble profession of law 
enforcement.  That reaffirmation was like the commitment you took the day 
you first became a sworn officer. However, your immediate assignment as  
a member of the GACP differs from raising your right hand to take your 
Oath of Office. Yet, a parallel exists because you committed the day  
you took your first oath and the day you became a member of the GACP.   
That commitment was to be the best law enforcement professional you  
can be and to remain ethically strong.  For your pledges of commitment 
to excellence and for being a member of this association allow me to simply 
say, “thank you.” 
 
    

Executive Director’s Message 

Frank V. Rotondo 

GACP  

Executive Director 

To view current 

events, legislative 

alerts and other  

up-to-date info visit 

our website  

www.gachiefs.com 

(continued on next page) 
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Both the Training Coordinator’s and well as the Director of Operations articles give you a snapshot of  
projects we have been working on at our office, as well as, some highlights of future initiatives.  Please 
take a moment to read those informative articles.   
 
GACP’s Training Coordinator, Monica Duran, has been working with our part-time technical support  
employee, John Pettibone, to load a great deal of conference information onto a GACP app.  The rights  
to this app were purchased from a different company than we were using before.  This app allows us  
to upload a great deal more conference information into the software program which we hope will  
be beneficial to you as a member of the GACP.   Before the conference, you will be prompted to have  
the app loaded onto your electronic devices.  The app allows staff to push out updated information and 
reminders.  Certain vendors will be asking to scan your ID barcode so they can connect with you.  On that 
point, please allow me to say, they will have all your contact information if you allow them to scan your 
barcode.  Therefore, if you do not want to do business with them, just tell them, “no thanks”, when they ask 
permission to scan your barcode.  The app can be a great tool, but only if used.   
 
Immediately after the conference you will receive a survey about the helpfulness of the app.  Please respond 
to the survey quickly, because I must know whether we should continue to invest the time and money into 
this 21st century electronic tool.  The importance of your response should not be underestimated as valuable 
to me so that I may make an informed business decision to keep the app or to drop the app project   
completely.  If you are asking yourself, “Why would he consider dropping the app project?” The answer is 
simple.  The app costs $3,500 per year and thousands of dollars in staff costs to prepare and upload infor-
mation.  The staff time is multiplied by two, considering we have two large conferences per year.  What I 
am saying is- I need your assistance in helping me make an informed business decision. 
 
I am closing this article by just saying…I look forward to a great summer conference.  We have top-notch 
speakers lined up to make our 2017 Summer Training Conference a success. 
 

Respectfully, 

Frank Vincent Rotondo 
Frank Vincent Rotondo 
Executive Director 

  Michael A. Caldwell, General Counsel     

Named as  "Georgia Super Lawyer - Labor & Employment Law, 2011, 2012 2013, 2014, 2015; 
Named "2012 Legal Elite" in Georgia Trend Magazine; 
Named Atlanta Magazine “Top Attorneys in Georgia” 2013, 2014, 2015; 
Peer Rated "AV Preeminent" (Highest Rating) by Martindale Hubbell Lawyer Ratings 20+  years 

 

 

Delong • Caldwell • Bridgers • Fitzpatrick • Benjamin,  LLC 

3100 Centennial Tower 

101 Marietta Street, NW 

Atlanta, GA  30303 

Phone:  404-979-3154          

E-Fax:  404-979-3154 

michaelcaldwell@dcbflegal.com 
 
 

Specia l iz ing in Labor ,  EEOC & FLSA Issues  

www.dcbflegal.com 

Executive Director’s Message  (continued) 
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Message from the Training Coordinator 

Monica Duran 

GACP  

Training Coordinator 

For  a complete  

training calendar,  

visit our website 

www.gachiefs.com 

GACP is gearing up for the 2017 Summer Training Conference in  
Savannah! We are excited about several improvements that have been 
made. These improvements were based upon feedback from the 2016 
Summer and 2017 Winter Conferences. We appreciate the time taken 
by those of you who provided information (both positive and negative) 
by completing an online survey or communicating personally with staff 
members. 

Some of the most important feedback is related to training sessions and 
presenters. This information is crucial to our organization, as part of our 
mission is to provide Executive Level Training to the chiefs in our state.  
As a result of the feedback from the last Summer Conference, we have 
taken great care to choose top-quality presenters who address current 
issues in a captivating manner. Some examples of the topics and  
presenters include: 

 Using the President’s 21st Century Police Report as an  
Assessment Tool 
Presenter: Eric Daigle 

 Walking the Narrow Road of Leadership 
Presenter: Jack Enter  

 Racial Intelligence for Executive Leadership in Policing 
Presenter: The Rite Academy  

In addition to improvements in training, you will see audio and visual  
enhancements during presentations. After all, what good is an
charismatic presenter if you can’t fully hear them or view their presentation? 
Dividing the attendees into two tracks (B & C) during the past few  
conferences has helped with acoustics and the audience size; however,  
even though the group is divided, there are still approximately 250-275 
attendees in each training session. These technological improvements will 
ensure members in the back of the training rooms can fully experience 
the trainings. 

As a continuation of improvements in technology, we have a new mobile 
App. We have worked with a new company to develop a more user-
friendly format that is also a “native” application. This means your mobile 
phone or device should be able to access the App regardless of Wi-Fi or 
cellular reception. Many of you may remember the unexpected problems 
we encountered at the 2017 Winter Conference with the previous App.  

                                                    
               (Continued on Next Page) 
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Message from the Training Coordinator 

                                                                                                                                                                                                     

Please note that since we are using a different provider, you will have to download 
the new App from iTunes or Google Play. You will not be able to simply update 
the previous App. Keep an eye out for a broadcast email that will include   
instructions on the installation. We plan to fully launch it about two weeks before 
the conference. As an incentive to use the App, you will be able  to view most of 
the schedule and training schedule in advance! Do not fret – tech support will be 
available before and during the conference to help you with any problems you 
may have. 

Another change that you will see during the Summer Conference is a reduction 
in handouts and paper. This change was not based upon feedback from mem-
bers, but from staff observations. Most members don’t seem to utilize the many  
flyers and other paperwork that is given to them at registration. Also, after training 
sessions, the majority of the copies of Power Points are left to be recycled by the 
Conference Center. Many staff hours are spent making copies and funds are 
used to purchase paper and ink for handouts that are wasted. Instead, you  
will be able to view materials in the mobile App and email training presentations 
to your personal email address for future reference. If you are not an App   
user, you will still be able to follow the schedule and view the list of vendors in the 
conference program booklet. 

Hopefully, these changes will enrich your experience during the Summer Confer-
ence. We urge you to please tell us what you think about these improvements via 
the mobile App during the conference or by completing the online survey that 
will be sent out shortly after the conference. We need your input! 
 
 

Monica Duran 
Training Coordinator 
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Greetings from the certification world. This time of the year is a very busy 
time for on-site assessments and I would like to take this opportunity to thank 
each agency head that allows your personnel to go and conduct the on-sites. 
It is only a couple of days away from the office but I know that each of them 
has duties at their home agency that needs their attention. The time you al-
low them to participate in the assessments is a win-win for all involved. Firstly, 
your manager gains valuable knowledge for your own on-going certification 
process and secondly, your officer is exposed to other agencies that are com-
mitted to excellence and may bring back a better way to do some things. 

With the upcoming GIRMA adjustment regarding liability coverage, the 
number of agencies under contract has increased. I suspect that there will   
be many more so the continued support of your state certification program is 
greatly appreciated by all involved. 

The Standards Review Interpretation Committee (SRIC) is currently reviewing 

the standards to insure that we stay on the front lines of cutting edge policy 

development and taking your program to the next level keeping it relevant in 

today’s environment. The SRIC is going to streamline some standards to 

make it easier for your certification manager to keep up with on an annual 

basis. This is an 18-24 month process so as soon as we get close to a final 

product, we will present it to the executive board for approval. 

Mark Bender 
Director, State Certification 

 

 

 

 

 

 

 

 

 

 

State Certification Director’s Corner 

Mark Bender 

GACP Director of 

State Certification 

  To view upcoming 

events, documents 

and other State 

Certification  

resources visit  

our website  

www.gachiefs.com 

  

 

https://command.columbusstate.edu/


www.gachiefs.com    •    Page 9    •    3rd Quarter Newsletter  

 

http://www.gachiefs.com/index.php/buycrash-2/


www.gachiefs.com    •    Page 10    •    3rd Quarter Newsletter  

 

John Whitaker 

GACP Director of 

Operations 

www.gachiefs.com 

For resources, visit  

our website  

Message from Director of Operations 

It has certainly been a very busy time since the last newsletter update. This time 

has been filled with conducting several promotional assessment centers, working 

on a full departmental needs assessment, evaluating a city for the possible  

formation of a police department, as well as working with all vendors at the 

Winter Training Conference and preparing to assist with registering and working 

with vendors at the 2017 Summer Training Conference. 

 

Since my last newsletter article, the GACP has completed promotional assess-

ment centers for Sergeant and Lieutenant at the Thomasville Police Department, 

Chief at the Sylvester Police Department, Sergeant and Lieutenant at the  

Lilburn Police Department, Sergeant and Lieutenant at the Norcross Police  

Department, Corporal at the Suwanee Police Department and Corporal at  

the Albany Police Department.   

 

The GACP can custom design an assessment center for any rank from Corporal 

to Chief of Police. We can also test for several different ranks during the same 

assessment center time frame. I would encourage all departments to consider 

using this fair and unbiased system for making promotions within your departments. 

 

I have attended some of the Georgia Homeland Security Task Force meetings 

on behalf of Executive Director Rotondo and the Governor’s Strategic Highway 

Safety Plan Task Team Summit meetings. I look forward to continuing these  

partnerships. They will be used to bring important knowledge forward to the mem-

bership as well as much needed grant funding for the agencies that qualify for 

it. The current Governor’s Office of Highway Safety (GOHS) technology grant 

period began on October 1, 2016. Since that time, the GACP has been able to 

assist sixteen (16) departments with obtaining in-car computers and mounting 

hardware.  

 

We are currently in the process of updating this grant to attempt to assist a few 

more departments prior to the end of the current grant cycle. GACP has also 

been approved to manage this same grant in 2018. 

 

The GACP has recently completed a management review of a Police Department. 

We were able, over the course of about three months, to produce a professional 

report that looked at many different aspects of the department such as fleet aging 

               (Continued on Next Page) 
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Message from Director of Operations 

and needs, equipment needs, recruitment and retention, succession planning, etc. 

We made note of everything that the department is already performing well  

as well as making several suggestions for future improvements.  

 

This is something other departments should consider as it provides a fair and 

unbiased look at all aspects of your department. There is also a list of items  

that can be looked at so that a department that only wants suggestions in a  

few areas can have only those areas examined. The team that would come out 

to your department would have over 110 years’ experience in law enforcement. 

 

The GACP also put information together for the legislative updates beginning  

in January 2017. I hope that the information contained therein was helpful to 

the membership. I look forward to continuing to serve the membership of this 

organization and look forward to seeing you at the Summer Training Conference 

in Savannah. 

 

John Whitaker 
Director, Operations 
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Summertime at Last!! 
 
By the time this newsletter is released, the Summer Training Conference will be 
just weeks away. Therefore, if you have not yet registered, please do so, BUT you 
will have a late fee of $50 added on to the registration fee. 
 
Also remember: 
 
2017 Membership Dues – Membership Dues are now $125.  

 
Dues must be up to date to participate in the Summer Training Conference. 
 
NEW EMAIL ADDRESS: 
 
A quick note to add, my email has changed to membership@gachiefs.com.  
Although, I will continue to get the emails from my old email address for a  
short time. 
 
 
IACP CONFERENCE: 
 
**PLEASE NOTE** 
Rooms at the Philadelphia Marriott for the IACP conference being held in  
Philadelphia, Pennsylvania in October 2017 are no longer available. You may 
click on the following link to review other hotels in the area and still get the IACP 
rates.  
 
https://compass.onpeak.com/e/42ACP17/ 
 
Of course, you may contact me for questions and concerns.  
 

As your Member Relations Coordinator, I look forward to serving your needs  
and I am available via email at membership@gachiefs.com or by phone at  
770-495-9650. 

See you at the Summer Training Conference! 

Cathy L. Oehler 
Member Relations Coordinator 

 

 

Message from Member Relations Coordinator 

Cathy Oehler 

Member Relations 

Coordinator 

www.gachiefs.com 

mailto:membership@gachiefs.com
https://compass.onpeak.com/e/42ACP17/
mailto:membership@gachiefs.com
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Officer DUI Heroes 
Category 1: Trooper Skyler Nettles, Georgia State Patrol - Nighthawks South, 105 DUI Arrests 
Category 2: Sergeant Matthew Lynn, Lyons Police Department, 117 DUI Arrests 
Category 3: Sergeant Shawn Myers, Garden City Police Department, 163 DUI Arrests 
Category 4: Officer Joshua Collie, Woodstock Police Department, 272 DUI Arrests 
Category 5: Officer Kevin Yarborough, Glynn County Police Department, 163 DUI Arrests 
Category 6: Deputy Hoy Darling, Richmond County Sheriff’s Office, 220 DUI Arrests 
Category 7: Sergeant Daniel Smith, GA State Patrol - Nighthawks Middle GA, 187 DUI 
 
Agency DUI Heroes 
Category 2: Lyons Police Department, 164 DUI Arrests 
Category 3: Garden City Police Department, 313 DUI Arrests 
Category 6: Cobb County Police Department, 1696 DUI Arrests 
Category 7: Georgia State Patrol Post 25, 319 DUI Arrests 
*no agencies that fit criteria for categories 1, 4, and 5 
 
Statewide Awards 
Officer of the Year, Corporal Lee Smith, Byron Police Department 
Rookie of the Year, Officer Caitlin Lawrence, Alpharetta Police Department 
CMV of the Year, Officer Steven Thornton, Georgia Department of Public Safety, MCCD 1 
DRE of the Year, Officer Kevin Yarborough, Glynn County Police Department 
DRE Instructor of the Year, Sergeant Shawn Myers, Garden City Police Department 
Agency of the Year, Milledgeville Police Department 
Post of the Year, Georgia State Patrol Post 25 
HEAT/DUI Task Force of the Year, Houston County Sheriff’s Office HEAT Unit 
TEN of the Year, Metro Atlanta Traffic Enforcement Network 
Prosecutor of the Year, Parks White, District Attorney, Northern Judicial Circuit 
Golden Achievement, Officer Chad Daugherty, Columbus Police Department 
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 JOB 
POSTINGS 

 

Georgia Operation Lifesaver is a nonprofit safety education  

organization for highway-rail grade crossing safety and trespass  

prevention.  GACP is a proud sponsor of Georgia Operation Lifesaver! 

 

Free programs are presented to schools, businesses and civic  

organizations as well as specialized programs for  law enforcement  

and emergency responders. To request a free presentation, or to learn 

more about Operation Lifesaver in Georgia, contact:  

 

Georgia Operation Lifesaver 

770-393-2711  E-mail gaol@mindspring.com 

Or visit www.georgiaol.org 

http://www.gachiefs.com/index.php/job/chief-of-university-police/
http://www.gachiefs.com/index.php/job/chief-of-university-police/
http://www.gachiefs.com/index.php/job/chief-of-university-police/
http://www.gachiefs.com/index.php/job/chief-of-university-police/
http://www.gachiefs.com/index.php/jobs-3/
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Recently released cellphone videos showing two Gwinnett County police 
officers hitting a man in the face and kicking him in the head while  
handcuffed set off a firestorm of criticism and condemnation. 

The first cellphone video that went viral clearly showed a non-resisting 
man on the ground with the supervisor who had just finished applying 
handcuffs. Then, a second officer, presumably his backup, arrived and  
runs over to the prone man and literally stomps on his face. The second  
video that went viral showed the supervisor removing the man from his 
car. The man is seen to place his hands above his head when the supervisor 
strikes him in the face with his forearm.  
 

Author: Frank V. Rotondo 
GACP Executive Director 
 

AJC/OPINION ARTICLE  
Publication Date:  
April 21, 2017 
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Here, the videos of the Gwinnett incident were clear and presented  
compelling evidence for the police chief to act decisively and without  
delay. The information both officers wrote in their reports about their  
use of physical force, coupled with the cellphone videos is imperative to 
understanding the police chief’s reasoning for taking firm, necessary and 
quick action to terminate the employment of both officers. With the above 
facts known, the chief commenced an independent criminal investigation 
into the actions of the two officers.  
 
The actions taken by Chief Ayers of the Gwinnett County Police Depart-
ment were administrative and involved departmental policies, procedures, 
and employment rules. The burden of proof in administrative cases is a 
“preponderance of the evidence”. This is a much-lower threshold than  
that required in the prosecution of a criminal case, which is “beyond a  
reasonable doubt.” 
 
When any chief has clear and convincing evidence of a serious policy  
violation or violations of the law, they must act swiftly in administrative 
situations that may cause termination or reprimand. Therefore, the public 
should understand that not every case of alleged police misconduct can be 
handled as quickly as it occurred in the Gwinnett case. 
 
A criminal investigation will generally take longer than an administrative 
or internal affairs investigation. Videos must be more closely examined  
for they may or may not accurately depict the entire circumstances of the 
police/citizen encounter. Also, with criminal investigations, witnesses and 
officers must be interviewed and an investigation once completed is  
reviewed by a prosecutor. 

Gwinnett Chief’s actions reflect well on a  
department and profession (continued) 
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Using force, even lawful use of force, is not the desired approach law enforcement 
prefers to use. However, force is lawful when it is necessary, reasonable and  
furthers a legal police objective. If a person resists a lawful arrest, the officer 
may then use force to overcome that resistance. Once the resistance stops, the 
officer’s use of force must also stop. 

The swift action and statements made by Chief Ayers clarify that such behavior 
is outside policy and will not be tolerated. The actions taken by Chief Ayers  
is one reason the Gwinnett County Police Department is deemed to be an  
outstanding Nationally Accredited and State Certified law enforcement agency. 
 
Police officers in Gwinnett and in countless number of departments across the 
nation are doing their jobs in a professional and ethical manner. I encourage 
you to praise our 21st-century centurions for their commitment to professional 
policing and to the citizens they serve. 

Frank V. Rotondo is Executive Director, Georgia Association of Chiefs of Police. 

Gwinnett Chief’s actions reflect well on a  
department and profession (continued) 
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Blast from the Past 

may 1    

1947 
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Chief s ’  Counse l ’ s  Corner   

Michael A. Caldwell, JD 
General Counsel, GACP  

Delong • Caldwell • Bridgers • Fitzpatrick • Benjamin,  LLC 
101 Marietta Street, Suite 3100 NW 

Atlanta GA. 30303 

Is an Employee Returning from  
FMLA leave “Untouchable” for  
Disciplinary Action Purposes? 

Contrary to apparent popular belief, employees who have recently taken leave under the Family and Medical 
Leave Act (“FMLA”) can be terminated for legitimate reasons unrelated to their FMLA leave. However, it can  
be challenging to establish that a termination in these circumstances is non-retaliatory. The timing of the  
termination alone can “look” retaliatory, and even a well thought out and justified termination might be  
viewed differently by a court. 
 
The Eleventh Circuit Court of Appeals recently addressed this scenario in Jones v. Gulf Coast Health Care of  
Delaware, LLC, Case No. 16-111142 (April 19, 2017). After exhausting his 12 weeks of FMLA leave for shoulder  
surgery, Mr. Jones was unable to return to work and was granted an additional month of non-FMLA leave.  
During his extended leave – according to pictures he posted on Facebook – Mr. Jones spent a day at a local  
theme park and went to the beach while visiting his family for three days in the Caribbean. On his first day  
back at work, the employer confronted Mr. Jones about the Facebook posts and placed him on suspension.  
A few days later the employer terminated Mr. Jones for “FMLA fraud and abuse.” Jones eventually brought  
suit for FMLA interference (the failure to restore him to work) and FMLA retaliation (his termination). The  
trial court granted summary judgment for the employer on both claims. 
 
On appeal, the Eleventh Circuit saw the facts differently. It reversed the summary judgment for the employer on 
the FMLA retaliation claim. The court found that Mr. Jones had presented sufficient evidence to create a factual 
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dispute over whether the offered termination reasons were inconsistent and, therefore, pretextual. It based this 
finding partially on the close relationship in timing between Mr. Jones’ FMLA leave and his termination.  
The court also pointed to evidence that cast doubt on the company’s purported reasons for termination. Mr. 
Jones claimed he was told he was being fired for abusing FMLA leave based on his Facebook “vacation” posts. 
During the lawsuit the company asserted additional reasons for terminating Mr. Jones, including that Mr. Jones 
violated its social media policies by posting vacation photos that thereby created an employee morale issue.  
The social media policies that Mr. Jones allegedly violated did not prohibit any of the activities for which he  
was fired. Finally, the court also found the evidence that Mr. Jones abused medical leave by going on vacation 
for a few days “was murky at best.” 
 
The Jones case highlights the challenges departments may face when an employee is terminated shortly after 
using FMLA leave. Close timing between an employee’s exercise of a constitutional or statutory right and an 
adverse employment action may create an inference (which is rebuttable, of course) that the termination result-
ed from the employee’s exercise of a statutory or constitutional right (in this case was because of Jones’ FMLA 
usage). This is why it is important for departments to provide an accurate summary of the all the termination 
reasons to the employee and to be consistent in standing by that reason going forward in order to rebut the  
retaliation inference. The Department must also be prepared to substantiate or prove the reason offered for  
the termination with adequate documentation at the time of the termination. If the termination is based on a 
policy violation, for example, the policy first should be reviewed to confirm that the employee’s conduct actually 
violated the policy as written and that the policy itself is lawful. 
 
When terminating an employee for suspected dishonesty or FMLA/medical leave abuse, departments should 
also be careful when relying on social media posts and general assumptions that spending a day at the beach  
is inconsistent with an employee’s medical restrictions. As compared to an employee with a lifting or walking 
restriction, Mr. Jones’ post-shoulder surgery restrictions may not have been glaringly inconsistent with his  
leisure activities. Properly investigating concerns about dishonesty or FMLA abuse, including offering  
employees an opportunity to explain away their behavior, can be critical in defending cases later on. 
 
Thus, you can discipline --or even terminate--an employee who is returning from FMLA leave, provided that 
you have done your homework to ensure that it cannot be shown to be retaliatory. You can show this if you can 
give a consistent, legitimate reason for the adverse action, such as a proven violation of an important agency 
rule or policy about which the employee knew, if the department has a documented record of taking similar 
actions in circumstances. Once you have decided on all the appropriate reasons, make sure that they are  
documented, communicated to the employee, and that afterwards you stick to the reasons supported in  
your documentation.  
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Much Ado About Nothing? 
The Georgia General Assembly sometimes indulges itself in “feel-good” legislation. These are laws  
that express noble sentiments – but are so toothless that they suggest the legislature really intended 
to accomplish nothing.  One example that recently came to our attention enacted a Georgia Family 
Leave Laws.  It sounds really beneficial to the employees, but its promises are basically empty ones  
that cannot be enforced. 
 
S.B. 201 
The General Assembly passed SB 201, which Governor Deal signed into law on May 8, 2017, amending 
the State’s labor and industrial relations laws by adding a new Code Section: O.C.G.A. § 34-1-10.   
Section (b) is the heart of the new code section: It provides that if an employer provides sick leave  
to its employees (which it defines in section(a)(5) as “time away from work by an employee due to  
his or her own capacity, illness, or injury for which the employee receives his or her regular salary, 
wages or other remuneration”) the employer “shall allow an employee to use such sick leave for the 
care of an immediate family member.”  The section explicitly states, however, that the term “sick 
leave” does “not include paid short-term or long-term disability.” Presumably, this sentence excludes 
paid sick leave provided through disability insurance plans.  
 
So far, so good, right?  But, then it continues with “provided, however, that nothing in this Code  
section shall be construed to require an employer to offer sick leave or to require an employer to 
allow an employee to use more than five days of earned sick leave per calendar year for the care  
of an immediate family member.”   
 
OK - If the employer doesn’t offer paid sick leave to cover the employee’s own medical incapacities,  
this law doesn’t apply to the employer at all. If the employee doesn’t have a paid sick leave benefit for 
himself, he still doesn’t have a paid sick leave benefit to care for a family member. Moreover, even if 
the employer does offer such paid sick leave benefits (that are not part of a short-term or long-term 
disability insurance plan), it need not allow the employee to take more than the amount of paid sick 
leave that the employee has accrued (in cases where employees incrementally earn sick leave days over 
the course of a year). The employee may only use as much sick leave as he/she has earned at the time 
the immediate family member requires the employee’s care. The employee also is required to comply 
with all of the employer’s leave policies in applying for the leave. 
 

 Chief s ’  Counse l ’ s  Corner  (continued) 
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As we see, this new law benefits a small class of employees: Employees who work at least 30 hours per week for 
employers that employ at least 25 persons (this includes State, County, and Municipal employers and their agen-
cies) and that already offer paid sick leave benefits for the employee’s own illnesses.  
 
It offers a very limited benefit to such employees: Only five of the sick days can be used to care for an “immediate 
family member” (defined as “an employee's child, spouse, grandchild, grandparent, or parent or any dependents 
as shown in the employee's most recent tax return”). 
 
And here’s the real kicker: Section (d) of the law provides “Nothing in this Code section shall be construed to cre-
ate a new cause of action against an employer.” In other words, if a covered employer refuses to allow an eligible 
employee to use accrued paid sick leave to care for an immediate family member for up to five days, there is noth-
ing the employee can do to force the employer to change its decision or to be compensated for the loss. The statute 
explicitly says the employee cannot sue the employer to fulfill its duties under this law. 
 
Section (f) automatically “sun sets” the code section by repealing it in its entirety on July 1, 2020. The question is - 
Will anybody notice?  

 Chief s ’  Counse l ’ s  Corner  (continued) 
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