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Message from the President 

GEORGIA ASSOCIATION OF CHIEFS OF POLICE 

As I write this newsletter there are only a few days left in the 2019  

legislative session. Our Executive Director has sent out emails with 

many of the pieces of legislation that have been introduced. At this 

time, I believe the three of the most important for law enforcement  

are Georgia’s Hope Act (HB324) authorizing the production and sell  

of THC oil, modification of the Implied Consent Notice (HB471), and 

authorization of the Georgia Council on Criminal Justice Reform 

(SB222). I expect these will pass and have an impact on how we as law 

enforcement professionals do our jobs. Our Executive Director will 

follow up with the final edition of the legislative alert along with the  

potential impact of new legislation for agencies. 

 

Chiefs Day at the Capitol was Thursday, March 14th and turnout was 

amazing. I cannot remember when we were able to fill the steps of  

the rotunda all the way to the top. Thanks to all that came out.  It was 

as great privilege to be able to stand with our Chief of the Year, Mike 

Jones, in the Senate Chambers as Senator John Albers and Senator Renee 

Unterman read a Resolution, saluting him as our Chief of the Year.  

 

It was a great honor to introduce our Governor, Brian Kemp to the 

delegation of chiefs attending. I want to thank him for the kind words 

and support that he has shown to the Law Enforcement profession. 

Thank you to Senator John Albers who presented the Resolution Police 

Chiefs and Heads of Law Enforcement Agencies Recognition Day as 

well as Representative Bill Hitchens and Representative Alan Powell 

who also made brief remarks of support. Secretary of State Brad 

Raffensperger and Attorney General Chris Carr also took time to visit 

with the Chiefs.  

 

Following the proclamations, we returned to Georgia Department of 

Public Safety Post 50’s auditorium located on Capitol Hill, (thank you  

to Colonel Mark McDonough for allowing us to use the auditorium)  
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and listened as Chief Walker received ideas for his goals 

in the upcoming year as President. 

 
The 2019 Summer Training Conference is scheduled for 

July 21-24 in Savannah.  Registration for the Conference 

and hotel accommodations are now open. As a reminder 

the installation of the new officers on the Board will be 

on Tuesday afternoon.  

 

The luncheon arrangement was a huge success last year 

with more than double the attendees. The meals were 

excellent, and the feedback was overwhelmingly positive. 

We again ask that attendees wear proper business attire, 

(suit, sport coat, uniform etc.). Speaking of the new 

Board we have three quality Candidates running for 4th 

Vice President including (in alphabetical order) Chiefs 

Scott Gray (Fayetteville Police), Alan Rowe (Valdosta 

State University Police) and Charles Spann (Atlanta 

Technical College Police). When you see them at the 

conference thank them for stepping up to make our as-

sociation the professional organization it is. 

 

Finally, the board and I could not do the job you elected 

us to do without the amazing staff at GACP. When you 

see them at our conferences, training sessions, and other 

events let them know they are appreciated. 
 

 
Joseph Wirthman 
Chief Joseph Wirthman 
GACP President, 2018-2019 
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Every day, we have the privilege to walk in the presence of heroes, those 

individuals who give sacrificially of themselves daily to ensure the lives of 

others are better.  

 

Recently, however, many in our nation have become concerned with the 

perception of an effort to systematically attack and de-legitimize many of 

our nation’s institutions including law enforcement and the courts. Over 

the last 25 – 30 years the expectations of law enforcement officers and 

their leaders have expanded exponentially. Some of the characteristics 

we expect of our officers include being a: Servant, Enforcer, Guardian, 

Scientist, Technician, Attorney, Warrior, Psychologist, Administrator, 

Bureaucrat, Politician, Publicist, Athlete, Mediator, Problem Solver, 

Confessor, Role Model, Counselor, Clerk, Emergency Medical Providers, 

Researcher, Investigator, Communicator, Traffic Coordinator, Marksman, 

Expert Witness, Process Server, Public Speaker, Security Specialist, 

Professional Driver, Finance Specialist, Human Resource Manager,  and 

Planner.  

 

The judicial system officers must work in is contentious by its very 

nature. The complexity of this environment is compounded when officers 

are placed in rapidly evolving situations that require instantaneous 

decisions. Each of these will be evaluated repeatedly by individuals with 

no understanding of the circumstances that occur but enjoy the privilege 

of making them with the benefit of hindsight in a comfortable, relaxed 

environment.   

 

Today, our police officers and leaders are more responsive and held to 

higher standards than any other government officials.  Georgia is an at-

will employment state, so anyone can be terminated from employment 

for any reason, provided it does not violate federal discrimination 

statutes.  Appointed law enforcement leaders do not enjoy a four-year 

grace period. Rather, most are held accountable at least twice a month 

before their elected governing body.   

 

Second, there is no other organization in the United States that a person 

can make one call and within a few minutes more than $100,000 in 

personnel and equipment will arrive at their location to address their 

problem. 

 

Third, no other public official or profession receives the scrutiny or has 

the transparency requirements of today’s law enforcement officers and 

leaders. Can one imagine elected officials having each discussion with a  

Assistant Executive Director’s Message 

Dwayne Orrick 

GACP  

Assistant Executive 

Director 

To view current 

events, legislative 

alerts and other  

up-to-date info visit 

our website  

www.gachiefs.com 

(continued on next page) 
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constituent being recorded by a body camera and made a public record.  Other professionals 

including doctors performing medical procedures or teachers educating our most precious 

resource are not required to be recorded or held accountable for this level of transparency. 

Nor are these daily activities assessed by a supervisor or a group of other professionals to 

ensure compliance with established standards. 

 

And in true governmental fashion our state and local leaders expect every officer and leader 

employed to possess these skills and work in this environment at the lowest bid (salary) 

employees will accept. It is important to note the skills and abilities we are seeking in our 

officers today are the same that most other employers are seeking.  So, the competition for 

our workforce is greater than ever. Despite all of this, it is the Chiefs’ responsibility to hold it 

all together and keep all the department’s employees engaged. 

 

It is time, for our state and local officials to recognize that having a safe and secure 

community is as critical to economic and community development as having a good education 

system, and infrastructure (roads, rails, gas, electricity, water, and sewage). Persons are not 

going to move their families and businesses to locations where they do not feel safe.  If we 

wish for our State to continue to grow and prosper economically, communities must have 

highly qualified, well-trained police officers and leaders.  To accomplish this goal, state and 

local leaders must make the financial and political support of our officers an organizational 

imperative.   

 

It is time for Georgia’s police agencies to come together to support a ‘brand’ that accurately 

represents the positive actions our officers perform daily.  This issue will not be 

accomplished easily.  There are no simple answers to this complex problem, and it will take 

years to achieve. However, in solidarity we can create and leave a better profession and 

work environment for officers serving our honorable profession for generations to come.  

 
 
Respectfully, 
 

Dwayne Orrick 
Dwayne Orrick 
Assistant Executive Director 

Assistant Executive Director’s Message  (continued) 
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The State Board of Pardons and Paroles has engaged the Georgia Institute of Technology (Georgia Tech) to 

complete a research project with a goal of improving public safety.  

“We want more successful outcomes when releasing offenders on parole,” states Executive Director of Parole 

Chris Barnett. 

Barnett, who is in charge of the day-to-day operations of the Parole Board, says a parole success rate that al-

ready is among the nation’s leaders, can still be improved upon.  

“The Parole Board in Georgia is not simply satisfied with being among the leaders in parole success,” states 

Barnett. “Each additional success means improved public safety. This is cutting edge research and hopefully will 

lead to new approaches resulting in more parole successes.” 

The “cutting edge” public safety project involves research scientists at Georgia Tech working with staff from 

the State Board of Pardons and Paroles.  

While current assessment tools will continue to be used to determine how much time an individual should 

serve prior to parole, this project seeks to include supplemental data surrounding the imposition of pre and 

post release conditions that would ensure success variables are present during an offender’s reentry phase. 

Likewise, the joint research project involves identifying factors related to offenders that may cause the offender 

to fail compliance while on parole.   

The project scope involves identifying factors among similarly situated individuals that will lead to more parole 

success. It is anticipated, there may be hundreds of different variables examined to determine their impact on 

the success of an individual. Once these variables or factors have been identified, a scientific assessment tool 

will be developed by Georgia Tech utilizing the statistically significant variables.  The new assessment tool will 

Georgia Parole Board 
and Georgia Tech 

Author: Steve Hayes, Director of Communications, State Board of Pardons and Paroles 
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be an intuitive, learning instrument.  Thereby, every success 

and failure will provide additional data in “real-time” that  

the system can use to adjust the underlying algorithms, so  

the system itself will improve daily and lead to greater parolee 

successes with greater predictability by the Board and enhanced 

public safety for all.   

Barnett says the Board is continuously working to form partnerships to 

improve public safety. 

"Georgia Tech is the perfect partner for the Parole Board. It is among the leaders nationwide regarding research," 

added Barnett. "By utilizing the experienced and skilled Georgia Tech staff, this project will undoubtedly be suc-

cessful resulting in a safer Georgia.”  

Carolyn Phillips is the Director of CIDI Services and Education at Georgia Tech. “We are thrilled to be partnering 

with the Georgia State Board of Pardons and Paroles on this innovative project,” stated Phillips. 

“We are standing at the crossroads in an exciting moment in time when we can apply science in an even more 

meaningful way to assist us in ensuring the most informed decisions are made considering the latest in quantitative 

and qualitative data as we work together to increase success for offenders on parole,” added Phillips. 

About the author: Steve Hayes is director of Communications for the State Board of Pardons and Paroles. Hayes 
previously was the director of Public Affairs for the Georgia Department of Juvenile Justice. He’s a graduate of 
Murray State University receiving a bachelor’s degree in Broadcast Communications. Contact: 404-657-9450 or 
steve.hayes@pap.ga.gov 

Standing: L-R 

Bill Hinton 

Guy Toles 

Carolyn Phillips 

Chris Barnett 

James Williams 

mailto:steve.hayes@pap.ga.gov
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In case you missed it…  

Post Updates 

Please make note of the letter below from  Jeff Miller, Director of the Certifications and Training Division at 

Georgia POST, regarding important updates on training submission procedures.  Please share this within your 

departments. 

Letter to GACP and GA Sheriffs 

DEPARTMENT RESOURCES     |     IMPORTANT BROADCASTS    |     WEB UPDATES 

Message from IACP 

On January 1, 2019, the FBI launched the National Use-of-Force Data Collection as a voluntary program to gather 

data and provide an aggregate view of law enforcement use-of-force incidents in the United States. The IACP has 

supported this effort since its conception and strongly encourages all agencies to participate. Up to this point, 

major news outlets have been the only source for use of force statistics in the U.S., having compiled and analyzed 

their own version of this data since 2015. The FBI's national data collection is an opportunity for the law 

enforcement community to take the lead and fill a void in use-of-force reporting. The results will foster more 

informed conversations around use-of-force incidents and demonstrate law enforcement's commitment to 

transparency, fair and impartial policing, and community trust.   This can only happen if agencies opt in to 

participate. 

IACP has compiled information and resources to assist chiefs with this issue, including a checklist of considerations. 

Visit theiacp.org to download the checklist and access links to more information on how to participate.  

 January 1 Launch Use of Force 

4th Vice President Candidates 

This is to advise all members we now have 3 candidates running for to be GACP's next 4th Vice President. The 

election will be held in conjunction with our Summer Conference in Savannah on Monday, July 22, 2019. The 

candidates are listed in alphabetical order;  

Scott Gray     

Alan Rowe     

Charles Spann 

 Fayetteville 

 Valdosta State University       

Atlanta Technical College 

For more details  on the voting process, click on the following link: 

https://conta.cc/2DrRwNj 

https://files.constantcontact.com/0f152901501/f577a82b-466a-425d-9f43-341a12862729.pdf
https://files.constantcontact.com/0f152901501/dcdd49ef-f5d3-46b1-80b6-1a505f9ffec8.pdf
https://conta.cc/2DrRwNj
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As modern-day policing in America has evolved from traditional cops-n-robbers policing  

to Community Policing it has paved the way for the police to 1. Build partnerships and trust 

with the community; 2. Use data-driven proactive crime prevention methods; and 3.Engage in 

community problem-solving techniques.  Insofar as community policing has now been the 

standard for modern policing for approximately 30 years, an obvious question is; what is the 

evolution? While we certainly have to maintain the advances we have gained through commu-

nity policing, times are changing rapidly and the police need to evolve once again, or suffer 

through the kinds of painful catalyst incidents that have caused us to evolve in the past. 

 

The present landscape for policing in America is different than it was as recent as ten years 

ago. There are unrelenting media, political and physical attacks against the police, and the  

unemployment rate is so low that promising potential police recruits have competing job  

opportunities in areas that are far less controversial and more lucrative than policing.  Thus, it 

is becoming more difficult and expensive to recruit new officers to replace attrition losses in 

order to protect our respective communities from shifting patterns of violence and disorder. 

So, at the same time the cost of policing is rising, the issues of police job performance are like-

ly to remain in the cross-hairs of our critics.   

 

Elected and appointed public administrators tend to feel the brunt of public criticism toward 

the police and find themselves more hard-pressed to have empirical evidence with which  

to defend police job performance. They are more likely to press police chiefs for more meas-

urable productivity for the police dollar, and they are less likely to be satisfied with measuring 

police productivity only in terms of arrests, drug and gun seizures. They understandably want 

more measurable results in terms of crime reduction, but also in the less tangible areas of  

police-community relations and enhancement of overall public safety. While it is easy to meas-

ure police work in terms of numbers of arrests, citations, drug and gun seizures, it is not so easy 

to measure progress in police-community relations, engagement or feelings about public safety. 

BASED POLICING 

By Chief Dan Flynn 
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Enter the concept of evidence-based policing, which is, in part, a guide to doing what 

works to enhance public safety.  Evidence-based policing employs fundamental applied  

research methods designed to evaluate the cause-and-effect relationship between police 

initiatives and measurable outcomes. So, for example, if the police initiative is a program 

like the DARE program, the goal should be for students to avoid drug use and its conse-

quences which may include dropping out of school, being arrested for drugs or other 

crimes, or becoming addicted to drugs. In an evidence-based policing context, you would 

evaluate the program by comparing a group of students who successfully complete the full 

DARE program with another similar group who did not attend the program.  If the group 

that completed the program drops out of school, get arrested or becomes addicted to 

drugs at a lower rate than the other group, you can conclude that the program is accom-

plishing its goals. This, perhaps harsh, reality is based on empirical evidence rather than 

vague perceptions like DARE seems like the right thing to do or DARE feels good. Instead, 

you could state up front that a goal of the program is to build the students trust in the  

police and measure it by numbers such as out-of-class student-initiated interactions with 

officers.   

 

An enforcement example of evidence-based-policing may be a neighborhood drug interven-

tion plan. The goal of the plan should be to reduce overall crime or violence resulting from 

the target area drug activity.  At the end of a given period of time, the officers may have 

produced arrests, citations and drug or gun seizures; they may be proud, but if they haven’t 

reduced the crime or violence rates, they have not been successful. They have measured 

the wrong results by measuring outputs instead of outcomes. An evidence-based policing 

approach would have them measure felony crimes of violence in the target neighborhood 

before and after the intervention or program. If they haven’t reduced crimes of violence, 

the simple outputs of arrests, or drug and gun seizures haven’t accomplished the goal.  It 

may produce good press or it may alienate the neighborhood, but it hasn’t accomplished 

its main goal; violent crime reduction. 

 

For a third, and final, example, consider a traffic accident intervention program.  If the  

goal of a selective enforcement plan or intervention is to reduce DUI accidents, injury acci-

dents, fatal accidents, or intersection accidents; measuring the total number of citations, 

warnings or vehicles towed during the period of the program does not tell you whether or 

not you have accomplished the goal(s).  An evidence-based policing approach would have 

you measuring the original goal activity, i.e., DUI accidents, injury accidents, etc. before and 

after the enforcement period.  If the intervention strategy is not accomplishing the goal(s), 

a simple tweaking of the intervention methods may be all that is needed to accomplish  

realistic measurable goals. 

 

Evidence-based policing, which may be nothing more than an advancement in the problem-

solving component of Community Policing, provides much more rational accountability for 

the expenditure of police resources.  Moreover, it begets a more advanced and refined level 

of expertise in community problem-solving. Simplifying and using applied research methods to 

community problems may well be one of the keys to better policing in the 21st century.   
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Authors: Jason Helfer & Mike Ranalli 

 

An officer says he shot the suspect because he feared for his life, but subsequent video evidence shows 

the suspect’s hands were in the air. Two officers provide conflicting details in their reports of an incident 

where a TASER was used. An officer is asked why she discharged her weapon when an innocent bystand-

er was in the area, but she can’t remember seeing the bystander. What’s happening in these scenarios? 

While some media accounts jump to judgment, accusing law enforcement officers of deception or  

collusion, the explanation is rarely that simple. Understanding a few basic concepts about sensory input, 

processing and recall can inform use of force investigations and help law enforcement leaders communi-

cate effectively to the public and the media.  

 

WHAT IS ATTENTIONAL LOAD?  

Attentional load is simply the concept that there is only so much we can pay attention to at once.  

Much like a computer, the human brain possesses a determinate amount of processing power. Once the 

processing threshold—the attentional load—is surpassed, our ability to process, store and subsequently 

recall information is negatively impacted.  

 

WHAT HAPPENS WHEN OUR ATTENTION IS DIVERTED?  

Think about when you’re talking on a cell phone while driving. Inevitably there will be a point where  

you trail off in the conversation as you focus on something on the road (ideally, the reverse does not  

happen!). True multitasking is extremely difficult, if not impossible. Not surprisingly, when you focus your 

attention on one activity, you “tune out” details related to other activities. This phenomenon is known as 

“inattentional blindness.” You can be looking directly at something and not see it, because your mind is 

focused elsewhere. Inattentional blindness was made famous by the “invisible gorilla” video. In the video, 

six people in two teams of three pass a basketball back and forth. Team members are dressed in either a 

black or white t-shirt. The subjects watching the video are instructed to count the number of passes 

made by the team in white. During the video, a person dressed in a gorilla suit passes through the players 

and pounds his chest. The typical result of this experiment is that half of the study participants do not re-

call seeing the gorilla at all. How can that be? Donald Broadbent, an experimental psychologist, used the 

Filter Model to explain why some sensory input is processed by the brain while some is not. Broadbent 

proposed that because attention is finite, we need a filter to selectively choose from all the stimuli coming 

to us. Information that we deem important gets through the filter and goes on for further processing in 

the brain. Information that is filtered out is no longer available to us. We won’t remember seeing some-

thing, even if we were staring right at it.  

PERCEPTION, RECALL & USE OF FORCE INCIDENTS:  

The Impact of Attentional Load on Policing 
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WHY DOES THIS MATTER IN POLICING?  

A high-stress encounter, such as a use of force incident, takes up a great deal of attentional load. Following 

such encounters, it’s not uncommon for an officer’s recollection of an incident to contain inconsistencies when 

compared with witness accounts, the recollections of other officers, and video and audio footage. Sometimes, 

members of the public or the investigative team see these inconsistencies as evidence the officer is deliberately 

trying to distort the details of the incident to defend their actions. But due to the limitations of attentional  

load and the focus of attention, inconsistencies or inaccuracies in an officer’s account are not at all surprising 

and certainly are not necessarily indicative of deception. This is especially important to remember with video 

evidence. Video often captures things that, due to the consequences of finite attentional resources, the officer 

is not capturing at the time. It can be easy to look at a video and think, “How did the officer not see that?”  

But what looks obvious to us, viewing the video from outside the incident, is very different than the officer’s 

observations during this tense, uncertain and rapidly evolving event. And the U.S. Supreme Court has told us, 

in Graham v. Connor, that courts and juries cannot use the benefit of hindsight to determine whether an  

officer’s use of force was appropriate.  

 

WHAT OTHER FACTORS IMPACT POLICE OFFICERS’ PERCEPTION?  

To add to the problems of limited attentional load, there is also the impact of stress on human physiology.  

Officers involved in use of force incidents are subject to extreme stress. When we perceive a threat, a  

complex process immediately commences in the brain, resulting in, among other things, the release of adrena-

line and cortisol. This is what prepares the body for fight or flight, a response that has allowed our species to 

survive predatory attacks. But side effects of this process can impede an officer’s ability to properly perceive all 

available stimulus. Side effects of the fight-or-flight response include: 

 

  Selective attention, also known as tunnel vision. There will be an immediate tendency to focus on the per-

ceived threat, to the exclusion of all other stimuli. As a result, the officer may fail to perceive peripheral 

activities.  

 Auditory exclusion. This is the hearing equivalent of tunnel vision. People operating in high-stress situations 

may hear sounds and voices asmuffled or distant—or may lose hearing entirely. 

 Loss of motor skills. As a person’s heart rate reaches the 175 beats per-minute mark, they begin to lose 

their gross motor skills, which can compromise an officer’s ability to effectively use their firearm or apply 

some type of defensive tactic technique. Officers also face environmental factors such as inadequate light-

ing, inclement weather and the presence of factors known to the officer entering the situation (e.g., en-

countering a person near the scene of a “shots fired” call). 

 

THE TAKEAWAYS  

Police officers are human beings. A job title, training, or experience does not mean an officer’s brain will pro-

cess information any different than that of a civilian. And yet, too often the public and even law enforcement 

agencies place expectations on officers that fail to account for the limitations of sensory input and processing. 

Understanding basic concepts about human perception and recall will help law enforcement leaders:  

 

 Ensure use of force investigations are fair and impartial  

 Explain discrepancies between officer accounts and video from critical incidents  

 Better communicate to the media and public the dynamic factors that affect officer actions during use of 

force incidents. 

 
ABOUT THE AUTHORS  

 

Jason Helfer is a graduate of the FABI National Academy and has been a law enforcement officer for over 17 years. He has served in various 

roles for his department, including road patrol, crime scene processing, community services and internal affairs. 

 

Mike Ranalli retired in 2016 after 10 years as chief of the Glenville (NY) Police Department. Mike began his career in 1984 with the Colonie 

(NY) Police Department and held the ranks of patrol officer, sergeant, detective sergeant and lieutenant. He is also a Certified Force Science 

Analyst, an attorney and a frequent presenter on various legal issues including search and seizure, use of force, wrongful convictions and civil 

liability.                                                        

                                       Reprinted with permission from Lexipol. 
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 JOB 
POSTINGS 

 

  Michael A. Caldwell, General Counsel     

Named as  "Georgia Super Lawyer - Labor & Employment Law, 2011, 2012 2013, 2014, 2015; 
Named "2012 Legal Elite" in Georgia Trend Magazine; 
Named Atlanta Magazine “Top Attorneys in Georgia” 2013, 2014, 2015; 
Peer Rated "AV Preeminent" (Highest Rating) by Martindale Hubbell Lawyer Ratings 20+  years 

 

 

Delong • Caldwell • Bridgers • Fitzpatrick • Benjamin,  LLC 

3100 Centennial Tower 

101 Marietta Street, NW 

Atlanta, GA  30303 

Phone:  404-979-3154          

E-Fax:  404-979-3154 

michaelcaldwell@dcbflegal.com 
 
 
 

Specia l iz ing in  Labor ,  EEOC & FLSA Issues  

www.dcbflegal.com 

https://gachiefs.com/index.php/job/director-chatham-911-communications-services/
https://gachiefs.com/index.php/job/police-chief-14/
https://gachiefs.com/index.php/job/agency-director-public-safety/
https://gachiefs.com/index.php/job/police-chief-15/
https://gachiefs.com/index.php/job/chief-of-police-2-33/
https://gachiefs.com/index.php/job/gohssouthwest/
https://gachiefs.com/index.php/job/gohsnorthwest/
https://gachiefs.com/index.php/jobboard/
www.dcbflegal.com
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The Problem 

A recent phenomenon in law enforcement is the 

First Amendment “auditor.” The auditor engages in 

lawful, but suspicious, activity; such as walking 

around a neighborhood, a police parking lot, or a 

public building while videotaping. Often, there are 

at least two people, so that one person records and 

interacts with the officer while the other records 

that interaction. When the officer asks questions, 

the auditor becomes combative and refuses to  

answer or provide identification. As the episode 

unfolds, the officer backs himself into a proverbial 

corner. Typically, the officer will insist on identifica-

tion and arrest the auditor for loitering or obstruc-

tion. Afterward, the video is posted to YouTube by 

the auditor and creates a departmental public rela-

tions nightmare. More importantly, the officer and 

department are potentially subject to a civil action 

under 42 U.S.C. § 1983 for violating the auditor’s 

First and Fourth Amendment rights. What was at 

first the natural response to suspicious behavior 

has become a very expensive problem. An auditor 

group has recently emerged in Georgia that calls itself 

“Georgia Community Watch” and can be easily found 

 

  

Legal Standards 

A bedrock principle in street law enforcement is 

the Terry stop. Under Terry v. Ohio, i officers may 

engage in a very limited Fourth Amendment seizure 

based on less than probable cause. The “officer 

must be able to point to specific and articulable 

facts which, taken together with rational inferences 

from those facts, reasonably warrant an intrusion.” 

ii Terry stops must be limited to the justification for 

the intrusion and are evaluated based on an objec-

tive standard. Under Terry, a police officer may not 

require identification unless there is a reasonable 

suspicion to believe that the person was engaged  

in or had engaged in criminal activity. iii Persons 

temporarily detained for purposes of a traffic stop 

are not “in custody” for purposes of Miranda. 

Thus, Miranda warnings do not apply. iv While  

police may request identification, the suspect may 

refuse to answer. v Whether a Fourth Amendment 

seizure is implicated turns on whether “the police 

officer’s conduct would have communicated to a 

reasonable person that the person was not free  

to decline the officer’s requests or otherwise  

terminate the encounter.” vi 

With respect to videotaping, in the Eleventh Circuit 

(which encompasses Georgia), persons have a First 

Amendment right to videotape the police, subject 

to valid time, place, and manner restrictions. vii 

“The First Amendment ‘affords the broadest pro-

tection . . . to political expression . . . and protects 

the rights of speech and to petition for redress . . . 

and to photograph police activities.” viii 

  

Finally, Georgia’s loitering and prowling statute ix 

would appear to make it a crime for a suspect to 

refuse to provide identification to an officer. If so, 

the statute would violate the U.S. Constitution. In-

stead, the Georgia Court of Appeals has construed 

the statute in a manner that is not unconstitutional 

by not making it a crime to fail to provide identifica-

tion to a police officer. Instead, it provides the officer 

the right to request identification, but the suspect is 

not required to comply. The suspect may produce 

identification to explain his conduct. x This statute is 

very confusing in its application, and officers are 

strongly cautioned not to arrest someone engaged in 

otherwise legal activity – such as videotaping – with-

out evidence that the suspect is engaging in an inde-

pendent violation of the law. 

Thus, First Amendment auditors are engaging in con-

stitutionally-protected conduct, and an officer who 

arrests an auditor without probable cause of a crime 

is likely violating clearly established law and will lose 

qualified immunity from liability. 

  

First Amendment Auditors 

by James R. Westbury, Jr., JD, MBA, GMA Property and Liability Claims Manager 
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Appropriate Responses 

Agencies are encouraged to arm their officers with 

the best weapon available: information. An officer who 

quickly understands the situation is in complete con-

trol. Appropriate responses might include: 

Turning the situation around. The officer might say, “I 

love to have my picture taken. Can we make it a 

selfie? Make sure you include my friend. And by the 

way, take my email address so you can send me a 

copy. Thanks.” 

Taking no actions to intimidate or coerce the person. 

Capturing the auditors’ image or images photograph-

ically with a bodycam or cell phone. 

 

Not insisting on identification to change the consensu-

al nature of the encounter. 

Not arresting the person unless they are engaging in a 

bona fide, separate crime. For example, walking 

around an open police parking lot and taping is not a 

crime, as compared to jumping over a locked gate 

which may be trespassing on public property. 

 

Departments are encouraged to review their policies 

on recording law enforcement activity and provide 

supplemental training to officers as needed. Because 

the actions of auditors are intended to provoke an 

emotional reaction from law enforcement, officers 

are best prepared to deescalate the situation with 

training and professionalism. The auditor who real-

izes the jig is up will go someplace else to cause 

trouble. 

  

Not obstructing, interfering, or hindering 

the  person’s ability to videotape in any way, unless 

such actions put the officer’s safety or the safety of 

another person at risk, the person has entered a 

clearly marked crime scene, the person enters an 

area closed to the public due to an ongoing emer-

gency, or the person enters property not generally 

available to the public. In the last instance, trespass-

er warnings should first be given. 

Where the person is bordering on unlawful ob-

struction, respectfully and politefully informing 

them that their actions are interfering with the of-

ficer’s performance of duties and asking them to 

move to a less intrusive position. 

Before considering enforcement action, such as ar-

rest, calling a supervisor. 

  
James Westbury wrote for us that appears in 
our Liability Beat.   James is currently the GMA 
Property & Liability Claims managers.  He is also 
an Attorney that has specialized in city/cases re-
lated cases. 
 

Endnotes 

 i. Terry v. Ohio, 392 U.S. 1 (1968). 

ii. Id. at 21. 

 iii. Brown v. Texas, 443 U.S. 47, 53 (1979). 

 iv. Berkemer v. McCarty, 468 U.S. 420 (1984). 

     v. Immigration and Naturalization Service 
v. Delgado, 466 U.S. 210 (1984). 

 vi. Florida v. Bostick, 501 U.S. 429 (1991). 

 vii. Smith v. Curry, 212 F.3d 1332 (11th Cir. 2000). 

 viii. Abella v. Simon, 522 Fed. Appx. 872 

(2013); accord Bowens v. Superintendent of 
Miami South Beach Pol. Dept., 557 Fed. 

Appx. 857 (2014).  

ix. O.C.G.A. § 16-11-36. 

x. Bell v. State, 252 Ga. 267 (1984). 
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Georgia Operation Lifesaver is a nonprofit safety education  

organization for highway-rail grade crossing safety and trespass  

prevention.  GACP is a proud sponsor of Georgia Operation  

Lifesaver! 

 

Free programs are presented to schools, businesses and civic  

organizations as well as specialized programs for  law enforcement  

and emergency responders. To request a free presentation, or to 

learn more about Operation Lifesaver in Georgia, contact:  

 

Georgia Operation Lifesaver 

770-393-2711  E-mail gaol@mindspring.com 

Or visit www.georgiaol.org 

https://www.motorolasolutions.com/en_us/solutions/national-government-security.html
www.lifeloc.com
www.georgiaol.org
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Chiefs ’  Counse l ’ s  Corner   

Michael A. Caldwell, JD 
General Counsel, GACP  
Delong • Caldwell • Bridgers • Fitzpatrick • Benjamin,  LLC 
101 Marietta Street, Suite 3100 NW 
Atlanta GA. 30303 
(404) 979-3150 

Two Notable Changes in  
Employment Law 

The U. S. Department of Labor and the U.S. Supreme Court have recently issued opinions that: 

(1) confirm advice I have given in the past about designating leave as FMLA-covered, and (2) 

changed what I have been teaching for many years about the coverage of public employers by the 

Age Discrimination in Employment Act (ADEA). 

 
DOL Clarifies Who Gets to Designate Leave as FMLA Leave 
 

Everyone employs at least one employee who: 

 

requests medical leave because of a medical issue that is clearly an FMLA-qualifying condition; 

but wants to use their accrued paid leave instead of tapping into FMLA? 

 

The employee might even become indignant, insisting the law allows them to choose either 

FMLA leave or ordinary sick leave to cover an absence clearly covered by the FMLA. 

 

How should supervisors respond to this employee? 

 

I have long thought the answer to be rather simple: when an absence qualifies as FMLA leave, the 

employer should designate the leave as FMLA leave.  After all, the regulations tell us that, “once 

the employer has acquired knowledge that the leave is being taken for an FMLA-qualifying rea-

son, the employer must [designate the absence as FMLA leave].” 29 C.F.R. 825.301(a).   
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That’s the advice I’ve given; but until now, I’ve not had much legal authority to point to beyond the 

 regulations to support my position. For years, employers have considered this issue to be a gray area in 

FMLA administration. That changed recently.  An employee doesn’t get to choose whether an absence 

is covered by the FMLA. The DOL has now made it clear when any absence qualifies as FMLA leave, it 

must be designated as FMLA leave.  

 

In a straightforward, practical opinion letter dated March 17, 2019, the U.S. Department of Labor  

addressed whether an employee could delay FMLA leave and instead utilize accrued paid leave when the 

absence clearly would qualify as FMLA leave. The DOL’s answer was swift and unequivocal: 

 

An employer is prohibited from delaying the designation of FMLA-qualifying leave as FMLA leave. 

Once an eligible employee communicates the need to take leave for an FMLA-qualifying reason,  

nether the employee nor the employer may decline FMLA protection for that leave.  

 

If that wasn’t clear enough, the DOL doubled down just a few sentences later: 

 

The employer may not delay designating leave as FMLA-qualifying, even if the employee would  

prefer that the employer delay the designation . . . [If] an employee substitutes paid leave for unpaid 

FMLA leave, the employee’s paid leave counts toward his or her 12-week (or 26-week) FMLA enti-

tlement and does not expand that entitlement. 

 

Employers Can Still Be Generous with Their Paid and Unpaid Leave Programs.   
 

This opinion letter doesn’t mean employers need to be stingy with paid and unpaid leave programs. In 

fact, the regulations explicitly tell us, “Nothing in FMLA supersedes any provision of State or local law 

that provides greater family or medical leave rights than those provided by FMLA.” 29 CFR 825.701(a) 

So, there is nothing stopping an employer from providing additional leave when FMLA leave ends. As 

this opinion letter points out, however, an agency simply can’t designate the additional leave as FMLA 

leave once an employee has exhausted 12 weeks of FMLA leave. 

 

Supreme Court Expands Coverage of the Age Discrimination in Employment Act 
 
Most federal anti-discrimination laws governing employment decisions carve out exemptions for small 

employers. Congress usually exempts employers who employ less than a certain number of employees 

from the new law’s coverage in order to avoid placing a cost burden on smaller employers who can  

ill-afford the compliance and litigation costs. Title VII, for example, the statute that outlaws discrimina-

tion in employment based on race, color, religion, creed, gender, and national origin only covers  

employers who employ at least 15 employees. In my discrimination law classes I have always taught that 

the Age Discrimination in Employee Act (ADEA) only covers employers when they employ at least 20 

employees.  It turns out that I was wrong about that.       

 

In the United States Supreme Court’s first decision in the current term, Mount Lemmon Fire District v. 
Guido, the Court broadened liability for small public employers nationwide by holding unanimously that 

the Age Discrimination in Employment Act (ADEA) applies to all state and local public sector employers 
irrespective of size.  
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The ADEA generally prohibits an “employer” from 

discriminating against employees over the age of 40 

because of their age. As it originally was adopted in 

1967, the ADEA, like Title VII of the Civil Rights Act 

of 1964, applied only to private employers. Howev-

er, in 1972, Congress amended Title VII to include 

public employers. Two years later, in 1974, Con-

gress amended the ADEA to include public employ-

ers. But in amending the law Congress used differ-

ent language and statutory construction. Prior to 

the Mount Lemmon Fire decision, circuits interpret-

ed the statutes’ language differently. 

  

In Mount Lemmon Fire District v. Guido, two  

firefighters claimed they were terminated because of 

their age in violation of the ADEA. Mount Lemmon 

Fire District, a political subdivision of Arizona, has 

less than 20 employees. Thus the Fire District 

moved for summary judgment, arguing that because 

it did not have 20 employees, the ADEA was not 

applicable them. The lower court ruled in favor of 

the employer, and the firefighters appealed. The 

Ninth Circuit reversed, holding that size was irrele-

vant when determining whether a public employer 

was subject to the ADEA. This created a split 

among the Circuits, and the Supreme Court granted 

certiorari to resolve the dispute. 

 

In the majority opinion authored by Justice Ruth Ba-

der Ginsberg the Court affirmed the Ninth Circuit’s decision, and specifically rejected Mount 

Lemmon Fire District’s argument that the ADEA clearly requires a minimum number of  

employees The Court also rejected Mount Lemmon Fire District’s public policy argument that 

applying the ADEA to small governmental employers would make it difficult to provide safety 

related public services by deferring much needed funds away from the community towards 

fighting litigation. 

 

The initial ramifications of this decision are clear – unlike in the private sector where an  

employer must have 20 or more employees to be subject to the ADEA, all public sector  

employers, regardless of size, must now comply with and be wary of the ADEA. This may be 

burdensome on smaller municipalities and special districts – like Mount Lemmon Fire District 

– where 20 or more employees are simply unnecessary to properly provide services, and min-

imal budgets make it difficult to defend against such lawsuits.  

 

A secondary implication of this case that the Court left unanswered was whether Congress 

intended to impose ‘individual liability’ for an ADEA violation. While the Court dismissed the 

issue in a footnote, in some circumstances it appears to be a natural extension of Mount  
Lemmon Fire District. Although there exists a split among the circuits, my advice to GACP 
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Members is to be prepared for the possibility of being found personally, jointly, and severally liable 

for ADEA violations. 

 

Finally, in 1991 Congress amended the ADEA by passing the Older Workers Benefit Protection Act 

(OWBPA). The OWBPA provides additional benefits to employees over the age of 40, including 

protections pertaining to severance pay and waivers of claims. In light of the Supreme Court’s deci-

sion, public sector employers with fewer than 20 employees will now also likely be subject to the 

OWBPA’s requirements. 

 

Your Bottom Line: 
 

Public sector employers should be aware of this case’s ramifications. Public sector agencies, regard-

less of their size, must safeguard against ADEA claims by employees. Policies and procedures should 

be updated to ensure age discrimination and harassment are prohibited and that there is an effective 

complaint procedure in place. We will monitor lower court decisions interpreting Mount Lemmon 

Fire District since a holding interpreting the decision to impose individual liability under the ADEA 

will impact both private and public sector employers. 



www.gachiefs.com    •    Page 32    •    2nd Quarter Newsletter  

 

https://dataminr.com/public-sector


www.gachiefs.com    •    Page 33    •    2nd Quarter Newsletter 

www.mecojax.com
www.gulfstatesdist.com
www.reinhardt.edu/working_adults


www.gachiefs.com    •    Page 34    •    2nd Quarter Newsletter 

https://chiefmart.com/law-enforcement/


www.gachiefs.com    •    Page 36    •    2nd Quarter Newsletter 




