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11th Circuit Court of Appeals 
 

OFFICER’S USE OF TASER WAS 

UNCONSTITUTIONAL DEADLY FORCE 

On August 6, 2015, DeKalb County Police 

Department Officer Casey Benton was patrolling near 

an Atlanta apartment complex.  The area was 

experiencing an increase in violent crime, including 

gang related offenses.   At about 7 PM, Officer Benton 

saw a white SUV enter the apartment complex, only to 

exit the complex shortly thereafter.  Benton ran a 

check on the SUV’s temporary tag number “because 

he could not see an expiration date” on the tag.  

Benton did not later remember what results this 

search yielded.  He also did not query the system 

regarding whether the temporary tag was expired. 

Despite not observing any other traffic 

violations, Benton initiated a traffic stop on the SUV, 

which was driven by Wilford Sims.  Troy Robinson 

was the sole passenger in Sims’ SUV.  At Officer 

Benton’s request, Sims produced his driver’s license.  

Benton then asked if there were any weapons in the 

SUV, and Sims advised that he had a handgun in the 

car.  Benton recovered a loaded handgun from the 

vehicle’s center console. 

Benton gave permission to Sims to get back in 

the car, at which point Benton asked Robinson, the 

passenger, whether he could produce any 

identification.  Robinson said that he did not have 

any.  Benton then asked one of the other officers on 

the scene (Officers Franklin and Niemann) whether 

they would run Robinson’s name in the DeKalb Police 

Department’s system.  At this point, Robinson 

suddenly exited the SUV and ran from the scene with  

Officer Benton running after him.  Officer Niemann 

joined the chase in his police vehicle, while Officer  

 

 

 

Franklin stayed with the driver, Sims.  Robinson had 

run across a road and through a dollar store parking 

lot, reaching an area behind the dollar store that was 

adjacent to the apartment complex: 

 

At some point after Robinson reached the 

area behind the Family Dollar, Officer 

Benton fired a single shot from his Taser 

without warning, striking Robinson. The 

ground behind the store slopes down 

toward a chain-link fence that, on the day 

of the chase, was surrounded by thick 

undergrowth. The fence stands several 

feet from an eight-foot-high concrete wall 

that lines the back of the Highlands 

apartment complex. By the time Robinson 

reached the chain-link fence, Officer 

Benton was still ten to fifteen feet behind 

him. Robinson went over the fence and 

tried to climb the concrete wall, fell off 

the wall, and suffered blunt force trauma 

to his head and neck that caused his 

death. 

 

Officer Benton’s version of what transpired 

differed greatly from that of several eyewitnesses.  

Benton claimed to have “fired his Taser without 

warning while Robinson was still on the ground.”  

Benton testified that Robinson was unaffected by the 

Taser “because only one of the two Taser probes 

pierced Robinson’s skin, with the other getting stuck 

in Robinson’s clothing.”  As a result, Benton testified, 

he fired his Taser “short of a full five-second cycle”, 

after which Robinson proceeded to climb the fence, 

and then climb onto the wall.  It was at this point, 

Benton testified, that Robinson lost his balance, 

causing him to fall to the ground. 
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According to eyewitnesses from the apartment 

complex, however, events unfolded quite differently, 

and they saw Robinson fall: 

 

One witness testified that she heard a 

“pop” while Robinson was still visible on 

top of the wall. Another witness testified 

that he heard Robinson “yell ‘help’ three 

or four times” while on top of the wall. 

That witness testified that she saw 

Robinson sitting on the wall until 

“something occurred” and “[h]is right arm 

went in the air” before he fell. A third 

witness said that he also heard Robinson 

call for help while sitting on the wall. He 

then saw Robinson “stiffen up” like “he 

went into shock” before falling over the 

wall into the apartment complex. 

 

Additional evidence challenged Officer Benton’s 

testimony.  Several days after Robinson fell to his 

death, an investigating officer “found a green blast 

door from a Taser cartridge inside the complex, on the 

opposite side of the wall from where Officer Benton 

was standing when he fired his Taser, suggesting that 

the Taser had been fired upwards and over the wall.” 

Other evidence was provided by the master 

instructor on Taser use for DeKalb County.  The Taser 

instructor testified that he trained DeKalb County 

officers “that Tasers could be deadly when the target 

is in a dangerous position such as an elevated height. 

And he affirmed that even a fall ‘from a level that’s not 

that high’ can cause serious injury when the victim has 

been incapacitated by a Taser.” 

Officer Benton himself testified “that he was 

aware of and understood police department policy 

that a Taser ‘will cause most everyone to fall and 

therefore should not be used when the risk of falling 

would likely result in death[.]’” He testified further 

that “under the [DeKalb Police Department’s] policy, 

it was ‘not appropriate’ to use a Taser ‘if someone is 

at an elevated height[.]’”    

Benton also stated that “he never felt like 

Robinson posed an immediate threat to him or any of 

the other officers.”      

Ultimately, Benton never issued a citation to 

Sims, the SUV’s driver, for any traffic infraction, as 

the temporary tag did include an expiration date and 

was valid.   

Robinson’s mother and children filed a lawsuit 

with both federal and state law claims including: 

 

(1) a 42 U.S.C. § 1983 claim against 

Officers Benton, Franklin, and Niemann 

for seizing Robinson; (2) a Section 1983 

claim against Officer Benton for pursuing 

and tasing Robinson; (3) a Section 1983 

municipal liability claim against DeKalb 

County; and (4) state law claims against 

Officer Benton for pain and suffering and 

wrongful death. 

 

Officer Benton filed a motion for summary 

judgment (i.e., a pre-trial motion asserting that the 

evidence shows:  1) that there is no genuine dispute as 

to any material fact, and 2) that the movant is entitled 

to judgment as a matter of law. Rule 56, Federal Rules 

of Civil Procedure).  Benton contended that the 

plaintiffs’ claims were barred by both qualified 

immunity and official immunity: 

 

Specifically, he argued that (1) he had 

reasonable suspicion to conduct the initial 

stop; (2) he had reasonable suspicion to 

pursue and seize Robinson after he fled; 

(3) his use of force against Robinson was 

not excessive; and (4) even if his conduct 

was arguably illegal, he did not violate law 

that was clearly established. 

 

The district court held that Benton was shielded 

from the state law claims by official immunity.  

However, the district court also concluded that 

Benton was not entitled to qualified immunity on the 

Section 1983 federal claim.  Benton appealed from 

the district court’s decisions.   

The Eleventh Circuit’s 2013 decision in Feliciano v. 

City of Miami Beach, Fla. (citations omitted) held that, 

when a party asserts a qualified immunity defense in a 

motion for summary judgment, courts “must construe 
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the facts and draw all inferences in the light most 

favorable to the nonmoving party and when conflicts 

arise between the facts evidenced by the parties, [they 

must] credit the nonmoving party’s version.” 

The Eleventh Circuit’s 2016 decision in Bailey v. 

Wheeler (citations omitted) held that “[q]ualified 

immunity shields public officials from liability for civil 

damages when their conduct does not violate a 

constitutional right that was clearly established at 

the time of the challenged action.” 

The Eleventh Circuit considered, in turn, Officer 

Benton’s qualified immunity defense regarding 1) the 

initial traffic stop; 2) Benton’s pursuit of Robinson; 

and 3) Benton’s tasing of Robinson. 

 

I. The Initial Traffic Stop 

The district court denied Benton’s summary 

judgment motion regarding the initial traffic stop 

based on its determination that “a jury could find that 

Benton lacked reasonable suspicion.”  Benton argued 

on appeal that “he had a particularized and objective 

basis for conducting the stop.”   

Unlike the district court, the Eleventh Circuit 

agreed with Benton that the stop was valid, citing 

Benton’s testimony that, when he first saw Sims’ SUV, 

“he could not see the expiration date on the tag.”  The 

Eleventh Circuit also considered Benton’s testimony 

that “he stopped Sims because the temporary tag on 

Sims’s vehicle appeared to be in violation of state law 

requiring an expiration date to be displayed.”  The 

Court also cited DeKalb Officers Franklin and 

Niemann’s testimony that “the look of the tag would 

have caused them to stop the car.” 

The Court also reviewed photos of the temporary 

tag that were included in the record from the district 

court.  The Court concluded from its examination of 

the photos “that the date’s location on the tag could 

lead a reasonable officer to believe that the tag was 

improper.”  Therefore, the Court found that Benton 

possessed reasonable suspicion to stop the SUV.  

 

II. Benton’s Pursuit of Robinson 

The district court had concluded that “because 

Officer Benton failed to establish that the initial stop 

was lawful, he necessarily failed to establish that his 

pursuit of Robinson was lawful.”  Benton argued on 

appeal that his pursuit was justified by Robinson’s 

flight from the traffic stop.  The Eleventh Circuit 

agreed with Benton: 

 

Even though Robinson was merely a 

passenger in a vehicle that Officer 

Benton stopped on suspicion of driving 

with an invalid tag, his behavior was 

suspicious enough to warrant pursuit. 

When Officer Benton asked another 

officer to run Robinson’s name 

through the computer system, 

Robinson fled the traffic stop by 

sprinting across a busy road toward 

the apartment complex. The Supreme 

Court has held that “[h]eadlong 

flight—wherever it occurs—is the 

consummate act of evasion,” and 

though “[i]t is not necessarily 

indicative of wrongdoing, ... it is 

certainly suggestive of such.” 

 

Based on the totality of the circumstances, the 

Court held that Benton’s foot pursuit of Robinson did 

not violate the U.S. Constitution. 

 

III. Benton’s Tasing of Robinson 

The district court rejected Officer Benton’s 

qualified immunity defense to killing Robinson, 

“concluding that a jury could find Benton’s use of force 

was excessive.”  Benton’s appellate argument was that 

his use of force was “objectively reasonable and not 

excessive” or, in the alternative, that “the 

unlawfulness of his use of force was not clearly 

established at the time of the incident.”  The Eleventh 

Circuit was not persuaded by Benton’s arguments. 

The Eleventh Circuit held that Benton “[v]iolated 

Robinson’s [c]onstitutional [r]ight to be [f]ree from 

[d]eadly [f]orce.”  The law requires that the Court 

“resolve doubts about the record in favor of the non-

moving party [the plaintiffs, in this case].”  Therefore, 

the Court conducted its analysis under the assumption 

“that Officer Benton fired his Taser while Robinson 

was atop the wall, temporarily paralyzing him and 
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causing him to fall, break his neck, and die.”  The Court 

concluded that Benton’s use of force was excessive 

and that he “applied force that he knew created a 

substantial risk of serious bodily harm or death.” 

 

Officer Benton knew that he was using 

deadly force when he tased Robinson on 

top of the wall. He had been trained that 

a person who is tased will experience 

“neuromuscular incapacitation” and will 

be paralyzed from pain for around five 

seconds; more than enough time for 

Robinson to lose his balance and fall from 

atop the wall.  

 

 The Court cited three reasons for which the level 

of force used by Benton “was not reasonable under 

these circumstances”:   

 

1. Benton lacked probable cause to believe that 

Robinson, who was unarmed, presented a 

threat of serious harm.  Benton himself had 

testified  “that he never felt like 

Robinson posed an immediate threat to him 

or any of the other officers.”   

2. Benton lacked probable cause that Robinson, 

a mere passenger in a vehicle stopped for a 

tag violation,  “had committed a crime 

‘involving the infliction or threatened 

infliction of serious physical harm.’”   

3. Benton provided no warning whatsoever 

before tasing Robinson, even though Benton 

had “both time and opportunity” to do so. 

 

After determining that Benton violated 

Robinson’s constitutional right “to be free from 

deadly force,” the Court considered the other 

showing that the plaintiffs must make, i.e., “that the 

right in question was clearly established at the time 

of the incident.” 

The Eleventh Circuit found that “the right in 

question was clearly established by a materially similar 

precedent [from an already decided case] and was 

obviously clear in any event.”  In its 1985 decision in 

Tennessee v. Garner, the United States Supreme Court 

held “that a police officer used excessive force when 

he shot an unarmed burglary suspect to stop him from 

fleeing on foot.”  The Court reasoned that the Garner 

decision “put Officer Benton on notice that he could 

not use deadly force to stop Robinson from running 

away on foot.” 

The Court concluded that the fact that the officer 

in Garner shot the suspect with a gun, while Officer 

Benton shot Robinson with a Taser was “a distinction 

without a difference.”  

  

Benton used deadly force when he shot 

Robinson off the eight-foot wall with a 

Taser. That is, he used force that he knew 

would “create a substantial risk of causing 

death or serious bodily harm.” Pruitt, 771 

F.2d at 1479 n.10. He used this level of 

force to stop an unarmed man who was 

not suspected of committing a violent 

crime from fleeing on foot. Garner 

establishes that this level of force is 

excessive in that circumstance. 

 

Lastly, the Eleventh Circuit concluded that 

Officer Benton’s use of force was “obviously 

unconstitutional” in that “no reasonable officer could 

have believed that the application of deadly force 

was warranted under these circumstances.” 

For all the foregoing reasons, the Eleventh 

Circuit reversed the district court’s ruling on Benton’s 

decisions to conduct the traffic stop and to pursue 

Robinson on foot.  However, as to Benton’s 

“allegedly tasing Robinson on top of the wall, causing 

him to fall, break his neck, and die—we affirm the 

district court’s denial of Officer Benton’s motion for 

summary judgment on qualified immunity grounds.”  

The Court remanded the matter to the district court 

“so that the plaintiffs’ claims against Officer Benton 

relating to the tasing may proceed to trial.” Bradley 

et al. v. Benton, No. 20-11509, 2021 WL 3782003 (11th 

Cir. Aug. 26, 2021). 
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U.S. District Court – Middle District of 

Georgia 
 

DID OFFICERS VIOLATE THEIR DEPARTMENT’S 

PURSUIT POLICY? 

On June 3, 2017, Officer David Rogers with the 

Columbus Police Department (“CPD”) was on patrol 

when dispatch advised of a stolen car in the area.  

Officer Rogers’ patrol car was outfitted with a license 

plate reader (“LPR”), which scans license plates to see 

if a vehicle may be stolen.  Rogers’ LPR indicated that 

a vehicle driven by Dezhaun Dumas, which was 

traveling directly in front of Rogers’ police cruiser, was 

stolen.  

 Rogers turned on his vehicle’s emergency 

equipment and attempted to conduct a traffic stop of 

Dumas’ vehicle.  Instead of pulling over, Dumas ran a 

red light.  Officer Rogers continued pursuing Dumas’ 

vehicle.  A second CPD officer, Nathan Norton, joined 

the chase shortly thereafter.  Norton relayed 

information about the pursuit to other patrol units. 

  Rogers later testified that “[a]s Dumas 

approached red lights, he did not stop but appeared to 

slow down to check for vehicles and pedestrians.”  

Rogers testified further “that Dumas’s apparent 

caution provided ‘one of the reasons why [the pursuit] 

was allowed to continue.’” 

CPD supervising officer Matthew Blackstock did 

not participate in the pursuit, but he followed the 

police radio updates from his patrol car.  Blackstock 

later testified that “as the supervisor, he did not feel 

the need to terminate the pursuit based on his 

observations.”   

The pursuit ultimately became an interstate 

matter, when Dumas crossed a bridge from Columbus 

into Phenix City, Alabama.  Shortly after entering 

Alabama, Dumas ran a red light and collided into a 

vehicle driven by Frank McLemore.  Mr. McLemore 

was fatally injured as a result.  His wife and passenger, 

Erin McLemore, survived the collision but was 

seriously injured. 

Dumas was charged with auto theft and a host of 

traffic infractions, including fleeing to elude the police, 

aggressive driving, reckless driving, running red lights, 

failure to maintain lane, and driving with a suspended 

license. 

Erin McLemore brought a §1983 lawsuit against 

the Columbus Consolidated Government (“CCG”), the 

Columbus Police Department, the officers involved in 

the pursuit, and the police chief (“the Defendants”).  

She alleged that the Defendants violated her 14th 

Amendment due process rights.  (She also brought 

state law claims.)  The Defendants filed motions for 

summary judgment, asserting a qualified immunity 

defense.   

This summary focuses on the federal claims 

McLemore brought against the individual Defendants, 

as opposed to those against the CCG and the CPD. 

The U.S. District Court for the Middle District of 

Georgia (“District Court”) granted Defendants’ 

motion for summary judgment as to McLemore’s 

§1983 claims: 

 

 Because the undisputed evidence 

establishes that none of the individual 

Defendants violated Plaintiff’s Fourteenth 

Amendment substantive due process 

rights, those Defendants are entitled to 

qualified immunity as a matter of law and 

thus summary judgment as to Plaintiff’s 

federal law claims against them in their 

individual capacities. Without a federal 

constitutional violation, Plaintiff’s 

remaining federal law claims likewise fail.  

 

In considering McLemore’s Fourteenth 

amendment claim, the District Court cited precedent 

established in the United States Supreme Court’s 1998 

decision in County of Sacramento v. Lewis (“Lewis”): 

 

An official violates the substantive 

component of the Due Process Clause 

when his conduct amounts to deliberate 

indifference to life and safety and shocks 

the conscience. But a police officer does 

not violate ‘the Fourteenth 

Amendment’s guarantee of substantive 

due process by causing death through 

deliberate or reckless indifference to life 
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in a high-speed automobile chase aimed 

at apprehending a suspected offender.’ 

Rather, ‘in such circumstances only a 

purpose to cause harm unrelated to the 

legitimate object of arrest will satisfy the 

element of arbitrary conduct shocking to 

the conscience, necessary for a due 

process violation.’” 

(Citations omitted.) 

 

The Lewis case involved an attempted traffic stop 

of a motorcyclist who, instead of pulling over, sped 

away from the officer.  In the ensuing pursuit, the 

motorcyclist and the police officer “reached speeds of 

up to 100 miles per hour.”  The chase only came to an 

end when the motorcyclist toppled over while 

negotiating a turn.  Although the officer attempted not 

to collide with the downed motorcycle, he “was 

unable to avoid the motorcyclist’s passenger, who 

died on the scene.” 

In Lewis, the Supreme Court concluded that 

“there was ‘no reason to believe that [the officer’s 

instincts] were tainted by an improper or malicious 

motive,’ so even if the officer had been reckless in his 

pursuit, his conduct did not shock the conscience and 

he could not be held liable under § 1983.”  Similarly, 

the District Court determined that McLemore “ha[d] 

failed to identify any evidence in the record that the 

officers involved in the pursuit acted with a ‘purpose 

to cause harm unrelated to the legitimate object of 

arrest.’” 

The District Court was not swayed by McLemore’s 

contention “that the officers’ conduct shocks the 

conscience because they violated CPD’s pursuit 

policy.”  The CPD policy in effect at the time of the 

incident provided that a pursuit 

 

shall be terminated under one or 

more of the following conditions: 

• In the opinion of the officer, the 

officer’s Sergeant or the watch 

commander, the level of danger 

created by the pursuit outweighs the 

necessity for immediate 

apprehension. 

• The suspect’s identity has been 

established to the point that later 

apprehension can be accomplished 

and there is no longer any need for 

immediate apprehension. 

• The pursued vehicle’s location is no 

longer known or the distance between 

the pursuit and fleeing vehicle is so 

great that further pursuit is futile. 

• The condition of the police vehicle is 

such that the officer’s or other 

person’s safety is unnecessarily 

jeopardized.” 

 

McLemore pointed to Officer Roger’s testimony 

“that Dumas was fleeing, speeding, and running red 

lights” to support her argument that the police should 

have discontinued the pursuit.  The District Court 

found this argument unavailing: “That kind of 

behavior, however, is typical of suspects in high-speed 

chases . . .  And a decision to continue a high-speed 

chase under such circumstances is certainly not a per 

se violation of the Fourteenth Amendment.” 

The District Court found that McLemore “has 

pointed to no violation of Defendants’ pursuit policy 

that rises to the level of a constitutional violation. But 

even if the officers violated the policy, ‘a mere policy 

violation, without more, does not establish a 

substantive due process violation.’”  The District 

Court’s reasoning followed precedent established in 

the Lewis case, in which the Supreme Court 

determined that “’only a purpose to cause harm 

unrelated to the legitimate object of arrest will 

satisfy the element of arbitrary conduct shocking to 

the conscience, necessary for a due process violation’ 

in the context of a high-speed police chase.” 

The District Court held that “the undisputed 

evidence establishes that none of the individual 

Defendants violated Plaintiff’s Fourteenth 

Amendment substantive due process rights.”  

Therefore, the Court reasoned, “those Defendants are 

entitled to qualified immunity as a matter of law and 

thus summary judgment as to Plaintiff’s federal law 

claims against them in their individual capacities.”  

(The District Court declined to exercise jurisdiction 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I0b22d0a0fbdc11eb9262974acac519d1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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over the remaining state law claims, as the Court 

determined that those were “best suited for 

adjudication in state court.”) McLemore v. Columbus 

Consolidated Government et al., No. 4:19-CV-90 (CDL), 

2021 WL 3561221 (M.D. Ga., Aug. 11, 2021). 

 

 

 

 

ALS REMINDER 

If an additional witness is needed for an ALS 

Hearing, the witness must be subpoenaed. The 

Court only provides notice to the arresting officer. 

If you need assistance in subpoenaing an additional 

witness, contact Dee (dbrophy@gsp.net) or Grace 

(gmatthews@gsp.net). 
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