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Supreme Court of the United States 

 
OFFICER WAS ENTITLED TO QUALIFIED 

IMMUNITY 

A crying 12-year-old girl called Union City, 

California, 911 to report that she, her mother, and 

her minor sister had shut themselves into a room at 

their home to get away from Cortesluna, her 

mother’s boyfriend. The 12-year-old said that 

Cortesluna “was trying to hurt them and had a 

chainsaw.” The girl further described Cortesluna as 

“always drinking”, “really mad”, and having “anger 

issues.”  The girl also said that Cortesluna was using 

the chainsaw “to break something in the house.” 

Five Union City police officers, including Daniel 

Rivas-Villegas, were dispatched to the scene. They 

“spent several minutes observing the home and 

reported seeing through a window a man matching 

Cortesluna’s description.”  In response to an 

officer’s question regarding whether the girl, her 

mom, and her sister could exit the house, a 

dispatcher confirmed that they could not leave. The 

dispatcher also verified that the 911 operator 

“hear[d] sawing in the background” and speculated 

that perhaps Cortesluna was attempting to “saw 

down the door.”  

 Officer Rivas-Villegas then knocked on the front 

door of the house, stating loudly “[P]olice 

department, come to the front door, Union City 

police, come to the front door.”  Another officer 

then shouted, “[h]e’s coming and has a weapon.”  A 

third officer then said, “[U]se less lethal,” by which 

he meant a beanbag shotgun. Rivas-Villegas then 

ordered Cortesluna to drop his weapon, which later 

turned out to be a metal tool.  

 

 

 

Rivas-Villegas then ordered Cortesluna to “come 

out, put your hands up, walk out towards me.”  

Initially, Cortesluna complied, exiting the house with 

his hands up as officer Rivas-Villegas instructed him 

to “keep coming.”  As Cortesluna continued walking 

towards the officers, Rivas-Villegas told him, “Stop. 

Get on your knees.”  When Cortesluna was 

approximately 10 to 11 feet away from the officers, 

another officer on the scene noticed a knife 

protruding from Cortesluna’s front left pants 

pocket. This prompted the officer to yell: “[H]e has 

a knife in his left pocket, knife in his pocket.”  This 

same officer then commanded Cortesluna, “Don’t 

put your hands down . . . hands up.”  Then 

“Cortesluna turned his head toward the instructing 

officer but then lowered his head and his hands in 

contravention of the officer’s orders. Another 

officer twice shot Cortesluna with a beanbag round 

from his shotgun, once in the lower stomach and 

once in the left hip.” 

After the second shot, Cortesluna put his hands 

above his head and complied with the officers’ 

orders that he “get down.” Once the suspect was on 

the ground, Rivas-Villegas straddled him:  

 

He placed his right foot on the ground 

next to Cortesluna's right side with his 

right leg bent at the knee. He placed his 

left knee on the left side of Cortesluna's 

back, near where Cortesluna had a 

knife in his pocket. He raised both of 

Cortesluna's arms up behind his back. 

Rivas-Villegas was in this position for 

no more than eight seconds before 

standing up while continuing to hold 

Cortesluna's arms. At that point, 

another officer, who had just removed 
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the knife from Cortesluna's pocket and 

tossed it away, came and handcuffed 

Cortesluna's hands behind his 

back. Rivas-Villegas lifted Cortesluna 

up and moved him away from the door. 

 

Cortesluna sued under 42 U.S.C. § 1983 claiming 

that Rivas-Villegas used excessive force in violation 

of the Fourth Amendment. Although the District 

Court granted summary judgment in favor of the 

officer, the Ninth Circuit Court of Appeals reversed. 

Relying solely on a Ninth Circuit case from 2000 

(LaLonde v. County of Riverside, 204 F. 3d 947), the 

Ninth Circuit in Rivas-Villegas’ case held that the 

officer was “not entitled to qualified immunity 

because existing precedent put him on notice that 

his conduct constituted excessive force.” One 

Judge dissented, stating that “the facts of LaLonde 

did not give fair notice to Rivas-Villegas. He is thus 

entitled to qualified immunity.” (Citations 

omitted). 

The United States Supreme Court agreed with 

the dissenting Ninth Circuit judge’s position, i.e., 

that “the facts of LaLonde are materially 

distinguishable from this case and are therefore 

insufficient to have made clear to every reasonable 

officer that the force Rivas-Villegas used here was 

excessive.”  In LaLonde 

 

[O]fficers were responding to a 

neighbor's complaint that LaLonde 

had been making too much noise in his 

apartment. When they knocked on 

LaLonde's door, he ‘appeared in his 

underwear and a T-shirt, holding a 

sandwich in his hand.’ LaLonde 

testified that, after he refused to let 

the officers enter his home, they did so 

anyway and informed him he would be 

arrested for obstruction of justice. One 

officer then knocked the sandwich 

from LaLonde's hand and ‘grabbed 

LaLonde by his ponytail and knocked 

him backwards to the ground.’ After a 

short scuffle, the officer sprayed 

LaLonde in the face with pepper spray. 

At that point, LaLonde ceased resisting 

and another officer, while handcuffing 

LaLonde, ‘deliberately dug his knee 

into LaLonde's back with a force that 

caused him long-term if not 

permanent back injury.’” (Citations 

omitted). 

 

Based on the stark differences between the 

facts in LaLonde and Cortesluna’s case, the 

Supreme Court held that “neither LaLonde nor any 

decision of this Court is sufficiently similar” to have 

put Officer Rivas-Villegas on notice that his 

conduct was unlawful.  Therefore, the Supreme 

Court granted the officer’s petition for certiorari 

and “reverse[d] the Ninth Circuit’s determination 

that Rivas-Villegas is not entitled to qualified 

immunity.” Rivas-Villegas v. Cortesluna, No. 20-

1539, 2021 WL 4822662 (U.S. Sup. Ct. Oct. 18, 2021). 

 

 

Georgia Supreme Court 
 

WAS COUNSEL INEFFECTIVE FOR FAILING TO 

OBJECT TO INTRODUCTION OF BLOOD TEST? 

A Georgia State Patrol trooper conducted a 

traffic stop on a vehicle driven by Kemar Henry the 

night of June 17, 2017. Henry had been driving with 

his high beams on. Upon speaking with Mr. Henry, 

the trooper noticed that Henry had slurred speech 

and watery, bloodshot eyes. The trooper did not 

smell alcohol, however. The trooper asked whether 

Henry would consent to perform a series of 

standardized field sobriety tests; Henry consented.  

On the horizontal gaze nystagmus test (“HGN”), 

Henry demonstrated four clues of impairment. He 

exhibited three clues of impairment on the walk and 

turn test, and two clues of impairment on the one-

leg stand test. Additionally, Henry provided a breath 

sample on an Alco-Sensor, a preliminary breath 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000061928&pubNum=0000506&originatingDoc=Ieef5ee13300011ecbe08bc7a310cf3b9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000061928&pubNum=0000506&originatingDoc=Ieef5ee13300011ecbe08bc7a310cf3b9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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testing instrument. This test was positive for 

alcohol.  

Henry was then arrested for driving under the 

influence of alcohol (“DUI”), and the trooper read 

the Georgia implied consent notice to Henry. Henry 

then asked, “[S]o you’re gonna let me do the 

breathalyzer one more time?” The trooper 

responded, “[W]e’re past that bridge. We’re past 

it.” The trooper then read the implied consent 

notice again, to which Henry replied, “[S]o you are 

saying I can take, my blood, my blood, my doctor can 

do my blood test and all that?” The trooper then 

said, “I need a yes or no right now. I did not ask 

anything about your doctor. I said the State. Yes or 

no.” Henry’s response on the dashcam video was 

inaudible, at which point the trooper asked, “[I]s 

that a yes?”  Although Henry’s response was again 

unable to be heard on a review of the dashcam 

footage, the trooper testified that Henry, in a low 

voice, consented to a state-administered blood test. 

Henry’s blood test result, administered at the jail, 

indicated a blood alcohol concentration of 0.085 

grams per 100 milliliters of blood. Henry was 

charged with DUI per se, DUI less safe, failure to 

maintain lane, and failure to dim headlights. He was 

convicted at trial of the DUI per se and failure to dim 

headlights charges and was acquitted on the DUI 

less safe and failure to maintain lane charges. 

  

Henry appealed the trial court’s 

denial of his motion for new trial to 

the Court of Appeals, arguing, among 

other things, that his counsel had 

provided constitutionally ineffective 

assistance by failing to object to the 

admission of the blood test 

performed by the GBI because Henry 

had been denied his right to 

independent chemical testing upon 

request. Relying on the “reasonably 

could” standard set forth in Ladow 

[Ladow v. State, 256 Ga. App. 726, 

(2002)], the Court of Appeals reversed 

the trial court’s denial of the motion 

for new trial, agreeing that Henry’s 

trial counsel was ineffective for failing 

to object to the introduction of the 

blood test result on the basis that 

Henry was denied the independent 

testing he requested. We granted the 

State’s petition for certiorari to 

review the standard set forth in 

Ladow. 

 

In its analysis of the Ladow decision, the Georgia 

Supreme Court considered whether the Court of 

Appeals had “set forth the proper standard when a 

person accused of driving under the influence has 

invoked his or her right to additional, independent 

chemical testing under OCGA § 40-6-392 (a) (3).” 

 

Georgia law provides that, when a request for a 

chemical test is made in a DUI case: 

 

The person tested may have a 

physician or a qualified technician, 

chemist, registered nurse, or other 

qualified person of his own choosing 

administer a chemical test or tests in 

addition to any administered at the 

direction of a law enforcement officer. 

The justifiable failure or inability to 

obtain an additional test shall not 

preclude the admission of evidence 

relating to the test or tests taken at the 

direction of a law enforcement 

officer[.]  

(Emphasis added.) 

  O.C.G.A. § 40-6-392 (a) (3). 

 

The prosecution argued that “Henry failed to 

make a request for independent testing, 

suggesting that the officer did not understand such 

a request had been made.”  Given this argument, 

the Georgia Supreme Court determined that the 

question it must resolve was “whether the State’s 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002429879&pubNum=0000711&originatingDoc=Ic360a3d030e411ec92b2ac1d0acb6802&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002429879&pubNum=0000711&originatingDoc=Ic360a3d030e411ec92b2ac1d0acb6802&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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failure to obtain additional testing for this reason 

was ‘justifiable.’”  The Court stated: 

 

When a reasonable officer would 

understand that a suspect has 

requested an additional, independent 

chemical test but ignores that request, 

that failure is not justifiable. But when 

a reasonable officer would not 

understand that a suspect has made a 

request for additional, independent 

chemical testing, the failure to obtain 

such testing is justifiable. An officer 

does not unjustifiably fail to obtain an 

additional, independent chemical test 

when a suspect makes only an unclear, 

ambiguous, or equivocal statement 

that could have been, with the benefit 

of hindsight, interpreted as a request 

for additional testing. Whether a clear 

request was made is determined by 

examining the words used by the 

suspect, the context of the 

conversation between the officer and 

the suspect regarding chemical 

testing, and other circumstances 

relevant to whether or not the suspect 

expressed a desire for such testing.” 

(Citations omitted). 

 

The Supreme Court then turned to the 

“reasonably could” standard applied by the Georgia 

Court of Appeals in Ladow:  

 

Nothing in Ladow and its progeny 

undermines our analysis of the proper 

standard for determining if an officer’s 

failure to obtain an additional, 

independent chemical test was 

“justifiable.” We therefore reject the 

“reasonably could” standard set forth 

by the Court of Appeals in Ladow, and 

we overrule Ladow and all other 

decisions of the Court of Appeals 

holding that a suspect’s right to an 

additional, independent test is 

invoked by a statement to a law 

enforcement officer that “reasonably 

could” – rather than “reasonably 

would” – be construed as an 

expression of a request for such a 

test, including the cases cited in 

Division 3 (c) above.  

 

The Supreme Court held that the Court of 

Appeals used the wrong standard (i.e., “reasonably 

could”) to review Henry’s ineffective assistance of 

counsel claim. Therefore, the Supreme Court 

reversed the Court of Appeals’ decision and 

remanded the case so that the Court of Appeals 

could reconsider Henry’s claim of ineffective 

assistance of counsel claim “under the proper 

standard and for further proceedings consistent 

with this opinion.” State v. Henry, No. S20G1339, 

2021 WL 4848260 (Ga. Sup. Ct. Oct. 19, 2021). 

 

 

Georgia Court of Appeals 
 

TROOPER’S REQUEST TO PERFORM PRE-

ARREST TESTS DID NOT VIOLATE SUSPECT’S RIGHT 

AGAINST SELF-INCRIMINATION 

John Woods was convicted by a jury of driving 

under the influence (“DUI”) less safe, failure to 

maintain lane, and driving too fast for conditions. 

Evidence was presented to the jury showing that in 

October 2018, Deputy Bobby Kitchens with the 

Paulding County Sheriff’s Office was on patrol at 

about 2:00 a.m. when he came across an overturned 

vehicle in the middle of the road. Woods, who was 

inside the vehicle, was uninjured.  

Due to heavy rain, Deputy Kitchens offered to 

have Woods sit in the deputy’s patrol car. Deputy 

Kitchens told Woods that he was not under arrest. 

As they sat in the patrol car, Deputy Kitchens 

smelled the odor of alcohol coming off Woods. 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002429879&pubNum=0000711&originatingDoc=Ic360a3d030e411ec92b2ac1d0acb6802&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002429879&pubNum=0000711&originatingDoc=Ic360a3d030e411ec92b2ac1d0acb6802&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002429879&pubNum=0000711&originatingDoc=Ic360a3d030e411ec92b2ac1d0acb6802&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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Woods and the deputy stayed in the patrol car until 

Georgia State Patrol Trooper Benjamin Boyd got to 

the scene.  

As part of his crash investigation, Trooper Boyd 

concluded that Woods was traveling too fast for the 

dark, rainy conditions, resulting in Woods “mak[ing] 

contact with the embankment or ditch and 

overturn[ing] his vehicle.” As Trooper Boyd spoke to 

Woods, he detected “an odor of alcohol emanating 

from his breath.”  Trooper Boyd also noticed Woods’ 

watery, bloodshot eyes and slurred speech.  

Trooper Boyd testified that Woods was not under 

arrest when he asked for Woods’ consent to take 

some field sobriety tests. Boyd performed the 

Horizontal Gaze Nystagmus Test (“HGN”) and 

administered a portable breath test (“PBT”). Woods 

did not object to either test. Based on the “clues” 

observed by Boyd during the HGN and Woods’ 

positive-for-alcohol PBT sample, Boyd concluded 

that Woods was under the influence of alcohol to 

the extent that it was less safe for him to drive. Boyd 

placed Woods under arrest and read Woods the 

Georgia implied consent notice, requesting a blood 

sample. Woods refused to consent to a test of his 

blood.  

After being found guilty at trial, Woods 

appealed to the Georgia Court of Appeals. Woods 

argued (among other bases upon which Woods 

appealed his conviction) that Trooper Boyd 

violated his right against self-incrimination “by 

coercing him to perform field sobriety tests”. 

In its 2012 decision in Olevik v. State, the Georgia 

Supreme Court held “that Paragraph XVI [of the 

Georgia Constitution] applies to compelled self-

incriminating acts such as breathing into a 

breathalyzer. However, ‘like other constitutional 

rights, a suspect may consent to take actions that 

Paragraph XVI would prevent the State from 

compelling.’” 

The trial court in Woods’ case found that, based 

on the totality of the circumstances, “Woods 

voluntarily consented to the field sobriety tests.”  

Therefore, the trial court denied Woods’ motion to 

suppress the results of his field sobriety tests. 

 The Court of Appeals determined that “[g]iven 

the applicable ‘standard of review and the facts in 

this case, we cannot say that the evidence 

demanded a finding contrary to the trial court’s 

ruling, and thus we find no abuse of discretion by 

the trial court in denying [Woods’s] motion to 

suppress.” Woods v. State, No. A21A0723, 2021 WL 

4947060 (Ga. Ct. App. October 25, 2021). 

 

 
 

Published with the approval of  
Colonel Christopher C. Wright 

 

Legal Services 
Joan Crumpler, Director 

Clare McGuire, Deputy Director 
Dee Brophy, ALS Attorney 

Nkenge Green, Open Records Attorney Manager 
Jacob Taylor, Legal Services Officer 

 

Send questions/comments to cmcguire@gsp.net 

 

ALS REMINDER 

Take the implied consent card to the ALS 

Hearing that was read to the DUI defendant. 

When testifying at the ALS Hearing, provide 

testimony regarding how you determined the 

age-appropriate implied consent notice to read 

to the DUI defendant. The implied consent 

notice must be read into the record at the ALS 

Hearing. 
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