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Supreme Court of the United States 

 
MUST PLAINTIFF’S FILING OF § 1983 

MALICIOUS PROSECUTION CLAIM SHOW 

CRIMINAL CASE ENDED WITH AN “AFFIRMATIVE 

INDICATION” OF PLAINTIFF’S INNOCENCE? 

Larry Thompson lived with his wife and their 

newborn daughter at their apartment in Brooklyn, 

New York. Thompson’s sister-in-law, who was 

temporarily staying with them, suffered from 

mental illness. In January 2014, the sister-in-law 

called 911 and claimed that Thompson was sexually 

abusing his one-week-old baby. Two Emergency 

Medical Technicians (“EMTs”) responded to the 

home. Thompson inquired as to why the EMTs were 

there and claimed that no one called 911. The EMTs 

left and later returned with four police officers. 

 Thompson refused entry to the EMTs and the 

police, stating that “they could not come in without 

a warrant.” The officers entered the home and, after 

a “brief scuffle,” Thompson was arrested. The EMTs 

examined the baby and found red marks on her 

body, which were later determined to be diaper 

rash. Medical professionals found no signs of abuse 

on the child.  

Thompson was arrested and charged with 

resisting arrest and obstructing governmental 

administration. He remained in custody for two days 

until he was released on his own recognizance. Prior 

to trial, the prosecutor moved to dismiss the case 

and the judge granted the dismissal. No reason for 

dismissal was given by either the prosecutor or the 

judge.  

After the criminal case was dismissed, 

Thompson filed suit in the United States District 

Court for the Eastern District of New York (“District  

 

 

 

Court”).  He sought damages under 42 U.S.C. § 1983 

against the officers for multiple constitutional  

violations, including a Fourth Amendment claim for 

“malicious prosecution.” He claimed that the  

officers “maliciously prosecuted” him and 

“subjected him to an unlawful, illegal and excessive 

detention” in violation of his Fourth Amendment 

rights.  

To prevail on a malicious prosecution claim 

under 42 U.S.C. § 1983 and Second Circuit Court of 

Appeals precedent, a plaintiff is required to show 

that “his criminal prosecution ended not merely 

without a conviction, but also with some affirmative 

indication of his innocence.” Without an 

explanation from the prosecutor or judge regarding 

the dismissal of the case, Thompson was unable to 

show an affirmative explanation for his innocence. 

The District Court granted judgment in favor of the 

officers but made note that the Second Circuit 

precedent “can and should be changed” to state 

that a favorable termination can be shown “so long 

as the prosecution ends without a conviction.” 

Thompson appealed from the District Court 

decision to the U.S. Court of Appeals for the Second 

Circuit (“Second Circuit”). The Second Circuit 

affirmed the District Court’s dismissal of 

Thompson’s Fourth Amendment claims.  The 

United States Supreme Court (“Supreme Court”) 

granted certiorari “to resolve a split among the 

Courts of Appeals over how to apply the favorable 

termination requirement of the Fourth 

Amendment claim under § 1983 for malicious 

prosecution.”  (Note:  There are thirteen federal 

appellate courts that sit below the Supreme Court, 

each of which is called a U.S. Court of Appeals.) 
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To inform its decision, the Supreme Court 

looked at American malicious prosecution tort law 

as of 1871, the year that Congress enacted the Civil 

Rights Act (which was later codified at 42 U.S.C. § 

1983): “In most American courts that had 

considered the question as of 1871, the favorable 

termination element of a malicious prosecution 

claim was satisfied so long as the prosecution ended 

without a conviction.” 

Based on its review the Supreme Court held: 

 

[A] Fourth Amendment claim under 

§ 1983 for malicious prosecution 

does not require the plaintiff to 

show that the criminal prosecution 

ended with some affirmative 

indication of innocence. A plaintiff 

need only show that the criminal 

prosecution ended without a 

conviction. Thompson has satisfied 

that requirement here. We express 

no view, however, on additional 

questions that may be relevant on 

remand, including whether 

Thompson was ever seized as a 

result of the alleged malicious 

prosecution, whether he was 

charged without probable cause, 

and whether respondent is entitled 

to qualified immunity. On remand, 

the Second Circuit or the District 

Court as appropriate may consider 

those and other pertinent 

questions.  

 

Therefore, the Supreme Court reversed the 

Second Circuit’s judgment and remanded the case 

to that court “for further proceedings consistent 

with this opinion.” Thompson v. Clark, 142 S. Ct. 

1332 (April 4, 2022). 

 

 

 

Georgia Court of Appeals 

 
EVIDENCE WAS SUFFICIENT TO SUPPORT 

DEFENDANT’S FIRST-DEGREE VEHICULAR 

HOMICIDE AND DUI CONVICTIONS 

Butler attended a barbecue where she 

consumed beer. She left the event and drove near 

the intersection of Covington Highway and 

Memorial Drive in DeKalb County, Georgia, at 

around 11:00 PM. As she approached the 

intersection, she struck and killed a pedestrian who 

was crossing the road “approximately 283 feet 

outside of the nearest crosswalk.” The investigation 

concluded that: (1) Butler engaged her brakes and 

traveled across multiple lanes before striking the 

victim; (2) the weather was clear and the roads were 

dry; (3) the area was well-lit by streetlights and the 

victim would have been “illuminated and 

detectable;” and (4) speed was not a “contributing 

factor” because she traveled at 31-35 MPH in a 45 

MPH zone. 

A police officer who interviewed Butler smelled 

“a strong odor of alcohol on her breath and noticed 

that her eyes were ‘extremely bloodshot and 

glassy.’” She demonstrated all six clues for 

impairment on the horizontal gaze nystagmus 

(“HGN”) test and a portable breath test indicated a 

positive reading for alcohol. After Butler was 

arrested, the officer transported her to the hospital 

for a blood test. Toxicology results showed that 

Butler’s blood-alcohol concentration (“BAC”) was 

0.084 grams per milliliter. A blood test on the 

pedestrian-victim showed that his BAC was 0.373 

grams per milliliter, and that he had cocaine in his 

system.  

At trial, a DeKalb County Superior Court jury 

found Butler guilty of first-degree vehicular 

homicide, DUI per se, and DUI less safe. She was 

sentenced to seven years in prison followed by eight 

years on probation. Butler filed a motion for new 

trial, which the court denied.  She then appealed to 

the Georgia Court of Appeals, citing multiple claims 
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of error.   This summary focuses on the claims of 

error discussed below. 

In reviewing Butler’s appeal, the Court applied 

the appropriate standard of review for an 

insufficiency of evidence claim, as laid out in the 

Court’s 2015 decision in Galvan v. State, 330 Ga. 

App. 589: “When a criminal defendant challenges 

the sufficiency of the evidence supporting [her] 

conviction, the relevant question is whether, after 

viewing the evidence in the light most favorable to 

the prosecution, any rational trier of fact could have 

found the essential elements of the crime beyond a 

reasonable doubt.” 

  

Impaired Driving Ability 

Butler argued that the evidence was insufficient 

to show that her driving ability was impaired to the 

extent that she was less safe to drive, as required by 

law to support her DUI less safe conviction.  The 

Court concluded that the “evidence was sufficient 

for the jury to infer that Butler drove her car while 

under the influence of alcohol to the extent that it 

was less safe for her to do so” based on: (1) Butler’s  

0.084 BAC; (2) the strong odor of alcohol on Butler’s 

breath; (3) her “extremely bloodshot and glassy 

eyes”; (4) her demonstrating all six clues for 

impairment on the HGN; and (5) the fact that she 

“struck a pedestrian walking across a road in dry, 

well-lit conditions.” 

  

Blood Not Tested Within Three Hours of Accident 

Butler argued that “the evidence was 

insufficient to support her DUI per se conviction 

because: (i) her blood was not tested within three 

hours of the accident; and (ii) there was no evidence 

as to when she last consumed alcohol.”  

O.C.G.A. § 40-6-391(a)(5) states: 

 

 A person shall not drive or be in 

actual physical control of any moving 

vehicle while [t]he person’s alcohol 

concentration is 0.08 grams or more 

at any time within three hours after 

such driving or being in actual 

physical control from alcohol 

consumed before such driving or 

being in actual physical control 

ended[.] 

 

The Court considered precedent from its 2000 

decision in Yarbrough v. State, 241 Ga. App. 777, in 

which the Court held that “the statute does not 

require that the person be tested within three 

hours.”  Instead, the State must prove that an 

accused’s BAC level exceeded the statutory limit 

“during the three-hour period after s[h]e ceased 

driving.”  

The Court wrote:  

 

It is undisputed that Butler’s blood 

was drawn no later than 2:15 a.m., 

between three hours and three 

hours and fifteen minutes after she 

hit the victim. A forensic toxicologist 

testified that, at that time, Butler’s 

BAC was either at its highest 

concentration or had started to 

decline since she last consumed 

alcohol. And neither the first officer 

to respond (who spoke with Butler) 

nor the officer who arrested Butler 

gave any indication that she had any 

opportunity to consume alcohol at 

any point after the collision or that 

alcohol was found in her car or on her 

person. 

 

The Court concluded that this evidence “was 

sufficient for the jury to infer that Butler last 

consumed alcohol before the collision and that her 

BAC level was 0.084 or higher at the time of the 

collision.” 

 

Causation 

Lastly, Butler contended that the “evidence was 

insufficient to establish the causation element of 
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her vehicular-homicide conviction.” O.C.G.A. § 40-6-

393 (a) states that “[a]ny person who, without 

malice aforethought, causes the death of another 

person through the violation of subsection (a) of 

Code Section 40-6-163, Code Sections 40-6-390 

through 40-6-391 [driving under the influence], or 

subsection (a) of Code Section 40-6-395 commits 

the offense of homicide by vehicle in the first 

degree[.]” (Emphasis added.) 

Georgia Court of Appeals precedent (1999) 

requires that “[i]n vehicular homicide cases, the 

State must prove that the defendant’s conduct was 

the ‘legal’ or ‘proximate’ cause, as well as the cause 

in fact, of the death.”  Court of Appeals precedent 

also provided that “[w]hile the State must establish 

‘a causal connection between the defendant’s 

violation of the DUI statute and the victim’s death,’ 

it need not show ‘that the defendant actually 

commit[ted] an unsafe act.’”  Further, “as long as 

the defendant’s negligence proximately caused the 

injury of another, the crime has been committed, 

even if there are other factors which also are 

proximate causes of the injury.” 

(Citations omitted.) 

After reviewing the evidence regarding Butler’s 

physical manifestations (i.e., strong odor of alcohol 

and bloodshot, glassy eyes), her 0.084 BAC, and her 

performance on the HGN, the Court concluded that 

Butler’s alcohol consumption lowered her reaction 

time and impeded her ability to avoid hitting the 

victim. This inability resulted in her collision with the 

victim and, as a result, her commission of the DUI 

was the proximate cause of the victim’s death.  

The Court determined that the evidence 

presented by the State at trial was sufficient to 

support Butler’s convictions on the first-degree 

vehicular homicide, DUI per se and DUI less safe 

charges. Therefore, the Court affirmed Butler’s 

convictions. Butler v. State, No. A22A0146, 2022 WL 

1075119 (Ga. Ct. App. April 11, 2022). 

 

 

 

 

 

 

 

 

  

                        ALS REMINDER 

If you are unavailable for an ALS Hearing and 

need assistance with an ALS continuance motion, 

email both Dee (dbrophy@gsp.net) and Grace 

(gmatthews@gsp.net) and provide the court date, 

location, and case name in your email. A written 

continuance motion must be filed with the Court at 

least ten days prior to the ALS Hearing date, so 

please notify us before the ten-day deadline to 

allow sufficient time for the motion to be filed. 
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Send questions/comments to jtaylor@gsp.net 
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