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Georgia Court of Appeals 
 

SUPPRESSION OF DUI BREATH AND FIELD 

SOBRIETY TESTS DUE TO LANGUAGE BARRIER 

In September 2019, Officer Barber with the 

Gwinnett County police arrived to assist with a 

traffic stop. There were multiple officers already 

present at the scene. Barber was informed that 

Ortiz, the driver of the vehicle, failed to maintain his 

lane multiple times. He was also told that Ortiz was 

“kind of hard to understand.” On video, Ortiz 

displayed a heavy Spanish accent as he occasionally 

responded to officers’ requests. Barber appeared to 

have a difficult time understanding him throughout 

the encounter. At one point, Barber turned to 

another officer and stated, “I don’t understand what 

he’s saying.” Barber admits that he did not ask Ortiz, 

at any time during the encounter, whether he 

understood English or wanted an interpreter.  

Upon approaching Ortiz’s vehicle, Barber 

observed Ortiz had glazed-over and bloodshot eyes, 

and a strong odor of alcohol coming from Ortiz and 

the vehicle.  He asked Ortiz if he had consumed any 

alcohol, to which after some time, Ortiz replied “two 

beers.” Barber repeatedly asked what type of beer, 

but only received non-responsive or hard to 

understand answers. Based on his observations, 

Barber asked Ortiz to submit to field sobriety 

evaluations. When Barber asked Ortiz about these 

tests “at least five times” Ortiz gave non-responsive  

answers, including saying that he lived nearby and 

that he was nervous.  

The officer attempted to get Ortiz to exit the 

vehicle by saying, “If you can just come out here, 

and I can do the field tests on you, I can make sure 

you’re good, and then you won’t have to be nervous  

 

 

 

 

anymore, right?” Ortiz did not respond. Ortiz only 

exited the vehicle when another officer gestured for 

him to exit. Ortiz was asked two more times if he 

would perform the tests. In response, Ortiz “slightly 

mov[ed] his head from side to side and up and down 

in a gesture that arguably could be interpreted as a 

‘yes.’” 

Barber instructed Ortiz to perform the 

horizontal gaze nystagmus (“HGN”), walk and turn, 

and one leg stand tests. Ortiz indicated he 

understood the instructions for all three tests.  On 

the HGN, Ortiz exhibited four out of six clues, on 

the walk-and-turn, Ortiz exhibited four out of eight 

clues, and on the one leg stand he exhibited one 

out of four clues. 

Barber asked Ortiz for a preliminary breath test 

(“PBT”) and made a gesture with his hand and 

mouth in a blowing manner. However, Barber had 

issues with the PBT device, and he did not obtain a 

breath sample from Ortiz. Based on Ortiz’s 

performance on the field sobriety tests, the failure 

to maintain lane, and his physical manifestations, 

the officer arrested Ortiz for DUI less safe. 

Barber read Ortiz the implied consent notice for 

suspects age 21 or over and asked whether he 

would consent to a state-administered breath test. 

Ortiz was asked three times if he would submit to 

the test. The video of the stop showed that Ortiz 

twice stated, “I don’t understand” and that Barber 

never asked Ortiz about his lack of understanding.  

The video also showed Ortiz shake his head and say, 

“’I take it’ using an inflection suggesting a question.”  

The breath test was administered at the Gwinnett 

County jail. 
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Ortiz was charged with DUI less safe, DUI per se, 

and failure to maintain lane. He filed a motion to 

suppress, among other things, the state-

administered breath test and the field sobriety 

evaluations. At the hearing, the trial court granted 

the motion, concluding that “the state failed to 

show that Ortiz gave ‘actual consent’ because of a 

language barrier.”  The State appealed this ruling. 

 

State-administered Breath Test 

The State appealed, arguing that the trial court 

failed to consider the totality of the circumstances 

when finding that Ortiz lacked the capacity to 

consent due to a language barrier. The State 

contended that the trial court focused exclusively on 

Ortiz’s language barrier. In its 2017 decision in 

Olevik, the Georgia Supreme Court held “that the 

Georgia Constitution’s prohibition against 

compelled self-incrimination prevents the State 

from forcing someone to submit to a state-

administered breath test absent a valid warrant or 

other doctrine obviating the need for a warrant.” 

The Georgia Supreme Court reaffirmed this ruling in 

Elliot v. State. The State was required to show that a 

DUI suspect gave “actual consent” which is 

determined by the voluntariness of said consent 

under the totality of the circumstances. The consent 

must be given freely and voluntarily. In 

determining the totality of the circumstances for 

voluntariness, courts consider the following 

factors:  

 

the age of the accused, his 

education, his intelligence, the 

length of detention, whether the 

accused was advised of his 

constitutional rights, the prolonged 

nature of questioning, the use of 

physical punishment, and the 

psychological impact of all these 

factors on the accused. In 

determining voluntariness, no single 

factor is controlling. 

The Court acknowledged that Ortiz was at least 

21 years of age at the time of the stop, that the 

officer did not raise his voice or use any weapons to 

force or coerce Ortiz into consenting, and that the 

duration of the stop was approximately 33 minutes. 

The trial court record did not include any evidence 

regarding Ortiz’s intelligence, and the State 

conceded that Ortiz was not advised of his 

constitutional rights. The video of the traffic stop 

also showed that there were numerous officers at 

the scene. Therefore, the Court “[could not] say that 

the trial court failed to consider all of the 

circumstances as presented by the evidence and 

directed by Olevik.” 

The State cited cases holding that the implied 

consent notice does not need to be read in a 

driver’s native language.  However, the cases relied 

on by the State “predate[d] the Supreme Court of 

Georgia’s adoption of the ‘actual consent’ test 

based on the ‘totality of the circumstances’ 

analysis to determine whether a DUI suspect’s 

consent to perform testing was voluntary.” 

The Court noted that more recent cases hold 

that “mere compliance with statutory implied 

consent requirements does not, per se, equate to 

actual and therefore voluntary, consent on the part 

of the suspect.” Thus, the Court affirmed the trial 

court’s decision to suppress Ortiz’s breath test 

results.  

 

Field Sobriety Evaluations 

The State argued “that the trial court erred in 

suppressing Ortiz’s field sobriety evaluation results 

because Ortiz was not coerced or forced to perform 

the tests.” Georgia’s Constitution guarantees that 

“no person shall be compelled to give testimony 

tending in any manner to be self-incriminating.” 

Testimony has been interpreted by the courts to 

include acts of self-incrimination as well. In 

determining whether actual consent was given to 

perform the field sobriety evaluations, the Court 

once again was required to evaluate the issue of 

consent based on the totality of the circumstances. 
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Although the State argued that because there was 

no evidence of the threat of force, Ortiz voluntarily 

consented to the evaluations, the Court instead 

concluded “that coercion and force are simply two 

factors to be considered under the totality of the 

circumstances.”  

The Court was not persuaded by the State’s 

contention that a lack of any evidence showing a 

threat of force against Ortiz was sufficient to 

establish that Ortiz’s consent to the field sobriety 

tests was voluntary.  Instead, the Court considered 

a wide range of factors, including: (1) the language 

barrier; (2) the number of officers on the scene; (3)  

that the officer never ensured Ortiz could speak 

English; (4) that the officer never advised Ortiz that 

he could refuse to perform the field tests; (5) 

Ortiz’s speaking in a heavy Spanish accent; and (6) 

Ortiz’s difficulty understanding and properly 

responding to the officer’s requests. Therefore, the 

Court affirmed the trial court’s suppressing the field 

sobriety evaluations. State v. Ortiz, No. A22A0474, 

2022 WL 1492851 (Ga. Ct. App. May 4, 2022). 

 

 

U.S. District Court, Middle District of 

Georgia 
 

SUMMARY JUDGMENT GRANTED TO OFFICER IN  

§ 1983 CLAIM 

On October 25, 2018, Williams was driving his 

girlfriend’s vehicle with the headlights off through a 

high crime area of Columbus, Georgia. An officer 

initiated a traffic stop and called for backup. 

Williams’ license was run, and it did not reveal any 

outstanding warrants but did indicate that he was a 

known gang member and should be considered 

armed and dangerous.  

Corporal Tooley arrived on the scene as the 

traffic citation was being processed. He ran 

Williams’ name through the city database to 

determine if “Williams was under a Fourth 

Amendment waiver, which permits warrantless 

searches under certain circumstances.” He 

discovered that Williams was on probation and 

parole for felony offenses and noticed the notation 

“Fourth Amd.” next to one of his prior convictions. 

Based on this notation, Tooley searched the vehicle 

and recovered a stolen pistol, extra magazines, and 

ammunition. Williams was arrested for being a 

felon in possession of a firearm. 

Prior to trial, Williams moved to suppress the 

firearm and ammunition evidence. The court found 

that a condition of Williams’ parole was an 

agreement that his “community supervision officer 

or any other community supervision officer may, at 

any time, conduct a warrantless search of [his] 

person, papers, and place of residence, automobile, 

or any other property under [his] control.” Tooley 

testified that he did not have or review the actual 

waiver but believed that he, as a police officer, could 

be considered a “community supervision officer.” 

The court disagreed and concluded that a 

“community supervision officer” was an employee 

of the Department of Community Supervision who 

supervises parolees, and that Tooley, as a police 

officer, could not conduct a warrantless, 

suspicionless search of Williams’ vehicle. The court 

suppressed the firearm evidence, resulting in a 

dismissal of the case.  

Following the dismissal, Williams brought a § 

1983 claim against Tooley based on the 

warrantless search and arrest. Williams claimed 

that his Fourth Amendment rights against 

unreasonable searches and seizures had been 

violated. Tooley moved for summary judgment and 

contended that he was entitled to qualified 

immunity on the claim involving the search and that 

the arrest was supported by probable cause.  

“Qualified immunity protects government 

officials performing discretionary functions from 

suits in their individual capacities unless their 

conduct violates clearly established statutory or 

constitutional rights of which a reasonable person 

would have known.” The Court concluded that 

Tooley was a public official performing a 

discretionary function when he conducted the 
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search, and that said search violated the Fourth 

Amendment. The Court then turned to the 

remaining factor of “whether the search violated a 

‘clearly established’ right—a right so well 

established ‘. . .that every reasonable official would 

have understood that what he is doing violates that 

right.’” 

The Court acknowledged that Tooley believed 

based on the “Fourth Amd.” notation that Williams 

had signed a Fourth Amendment waiver that 

permitted any law enforcement officer to perform 

a warrantless search. The Court could not find that 

every reasonable officer would have known that 

Williams’ Fourth Amendment waiver only 

permitted community supervision officers to 

search his vehicle. Therefore, it was not “clearly 

established” that a search of Williams’ vehicle 

would have violated the Fourth Amendment. For 

this reason, the Court held that Tooley was entitled 

to qualified immunity with respect to the search. 

The Court then turned to Williams’ claim 

alleging that Tooley lacked probable cause to arrest 

him. In a 2004 decision, the 11th Circuit Court of 

Appeals reasoned: “Probable cause to arrest exists 

if ‘the facts and circumstances within the officer’s 

knowledge, of which he has reasonably trustworthy 

information, would cause a prudent person to 

believe, under the circumstances shown, that the 

suspect has committed, is committing, or is about to 

commit an offense.’”   

At the time of Williams’ arrest, Tooley knew 

that Williams was a convicted felon, and had 

recovered a gun in Williams’ vehicle. Therefore, the 

Court held, a reasonable officer in Tooley’s position 

could have believed that Williams had violated the 

Georgia law prohibiting a convicted felon from 

possessing a firearm.  

Additionally, the Court explained, the fact that 

the firearm was found in the course of an illegal 

search did not invalidate probable cause under the 

facts of this case: “The exclusionary rule, which 

prohibits the admission of evidence discovered 

during an illegal search in a criminal action, ‘does 

not apply in a civil suit against police officers,’” as 

the 11th Circuit Court of Appeals held in its 2016 

decision in Black v. Wigington.  Based on this 

precedent, the Court concluded that Tooley could 

rely on the stolen firearm in Williams’ vehicle to 

establish probable cause.  

Finally, the Court cited Eleventh Circuit 

precedent that, when an arrest is supported by 

probable cause, “it acts as ‘an absolute bar to a 

section 1983 action for false arrest.’” (Citation 

omitted.) For these reasons, the Court granted 

Tooley’s summary judgment motion in its entirety. 

Williams v. Tooley, No. 4:20-CV-215 (CDL), 2022 WL 

1463965 (M.D. Ga. May 9, 2022).  

 

 

 

  

                        ALS REMINDER 

On Intoxilyzer 9000 cases, a copy of your permit 

to operate the Intoxilyzer 9000 and the original test 

results are required for the ALS Hearing. The permit 

must be the one that was in effect at the time of the 

Intoxilyzer test. The copy of your permit and the 

original test results must be provided to the Court 

at the ALS Hearing.  
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