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Supreme Court of Georgia 

 
DEFENDANT’S REFUSAL TO PERFORM 

PRELIMINARY BREATH TEST AND FIELD SOBRIETY 

TESTS NOT ADMISSIBLE AS EVIDENCE 
On July 14, 2018, at about midnight, Ammons 

was pulled over on a state highway in Paulding 

County.  Trooper Levi Perry of the Georgia State 

Patrol stopped Ammons because her vehicle had a 

non-working tag light.  As he walked over to 

Ammons’ vehicle, Trooper Perry detected the odor 

of alcohol on her breath.  Ammons complied with 

the trooper’s request that she exit the car. 

Right away, Trooper Perry observed that 

Ammons was “extremely unsteady.”  When Perry 

asked Ammons whether she’d been drinking, 

Ammons said that she’d had “a few beers” a few 

hours before.  During this interaction, Perry 

observed that Ammons’ eyes were bloodshot, her 

speech was slurred, and she seemed “withdrawn.”  

Trooper Perry then asked Ammons if she would take 

a preliminary breath test (also sometimes referred 

to as a “PBT”, a portable breath test, or an Alco-

Sensor).  Ms. Ammons refused to take the PBT. 

The Horizontal Gaze Nystagmus (“HGN”), walk 

and turn, and one-leg stand tests are Standardized 

Field Sobriety Tests (“SFSTs”) used by law 

enforcement officers to assess whether a driver is 

impaired due to alcohol or other drugs.  After 

Ammons refused the PBT, Trooper Perry 

administered the HGN test, on which the trooper 

observed “six out of six clues that Ammons was 

impaired.”  Although Ammons consented to take 

the HGN, she refused to take the walk and turn test 

when the trooper began to explain the instructions.  

At this point, Trooper Perry placed Ammons under  

 

 

 

arrest.  Trooper Perry read Ammons the  implied 

consent notice for suspects 21 and over, requesting 

that she submit to a state administered chemical 

test of her blood.  When asked if she would consent 

to the test, “Ammons refused to answer.” 

Ammons was charged with Driving Under the 

Influence (“DUI”) of alcohol to the extent that it was 

less safe for her to drive, a tag light violation, and 

failure to update her driver’s license information.  

Ammons filed a motion to suppress evidence 

including her refusal to provide a blood sample, to 

take a PBT, and to perform field sobriety tests.  Both 

body cam and dashcam recordings of the traffic stop 

were admitted as evidence at the hearing. 

The trial court denied both Ammons’ motion to 

suppress and her subsequent motion for 

reconsideration.  The trial court’s order  

determined: 

 

that Ammons voluntarily performed 

the HGN test and that the results of 

the test were not obtained in 

violation of her rights under the 

Georgia Constitution. The court also 

determined that, under our [1993] 

decision in Keenan v. State, 

Ammons’s refusal to perform the 

preliminary breath test could be 

admitted into evidence and that her 

refusal to perform field sobriety 

tests did not implicate her rights 

against self-incrimination under the 

Georgia Constitution because she 

was not in custody at the time of the 

refusal. . . Finally, the trial court 

DPS Legal Review 
  October 2022|Volume 21 No. 10 

 

  Georgia Department of Public Safety | Legal Services Office | (404) 624-7423 

 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993224463&pubNum=0000359&originatingDoc=Iead0da805ae511ed82eab6d68617875f&refType=RP&fi=co_pp_sp_359_571&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_359_571


 

P a g e  2 | 7 

determined that, by allowing a 

defendant’s refusal to consent to a 

warrantless blood test as evidence 

of guilt in a criminal case, Georgia’s 

implied consent statutes, OCGA §§ 

40-5-67.1 and 40-6-392, do not 

violate the Privileges and 

Immunities Clause, the Due Process 

Clause, or the Search and Seizure 

Clause of the Georgia Constitution. 

(Citations omitted.) 

 

After the trial court issued a certificate of 

immediate review, Ammons filed an application for 

interlocutory review with the Supreme Court of 

Georgia (“Supreme Court” or “Court”).  (An 

interlocutory application is an appeal from a trial 

court order that does not end or dispose of the case, 

i.e., the case remains pending in the trial court while 

the trial court’s ruling on the issue is being 

appealed.)  The Supreme Court instructed the 

parties to address questions including the two 

which this summary will address, in turn: 

 

Question One: “Should this Court overrule its 

holding in [Keenan], that admission of evidence that 

a defendant refused a roadside alco-sensor test 

does not violate the Georgia Constitution’s 

guarantee of the right against compelled self-

incrimination?”  The Court answered this question 

in the affirmative, finding that “The Georgia 

Constitution’s protection against self-incrimination 

applies to preliminary breath tests using an alco-

sensor and field sobriety tests that require the 

cooperation of the suspect.” (Emphasis added). 

Article I, Section I, Paragraph XVI of the Georgia 

Constitution (“Paragraph 16”) states: “Self-

incrimination. No person shall be compelled to give 

testimony tending in any manner to be self-

incriminating.”  In reaching its conclusion that 

Keenan should be overruled, the Court looked to 

four cases that have had far-reaching implications in 

recent years: 

1. Olevik v. State, 302 Ga. 228 (2017) 

In Olevik, the Georgia Supreme Court held that 

Paragraph 16 “applies to more than mere 

testimony; it also protects us from being forced to 

perform acts that generate incriminating 

evidence.”  The Olevik decision “specifically 

recognized that Paragraph XVI ‘prohibits law 

enforcement from compelling a person suspected of 

DUI to blow his deep lung air into a breathalyzer’ for 

purposes of determining his blood alcohol content.” 

 

2. Elliott v. State, 305 Ga. 179 (2019) 

In Elliott, the Georgia Supreme Court 

“determined that admission of evidence that the 

defendant refused to consent to a chemical breath 

test likewise violates the rights protected by 

Paragraph XVI, noting that ‘Paragraph XVI generally 

prohibits admission of a defendant’s pretrial refusal 

to speak or act.’” 

 

3. Awad v. State, 313 Ga. 99 (2022) 

In Awad, the Georgia Supreme Court reasoned: 

 

Under Olevik and Elliott, the right 

against compelled self-incrimination 

protected by Paragraph XVI prohibits 

the State from admitting into 

evidence a defendant’s refusal to 

submit to a urine test when doing so 

would require a defendant to urinate 

into a collection container to 

generate a sample for chemical 

testing. This collection method 

necessarily requires a defendant to 

cooperate with the State by 

performing an act that generates 

self-incriminating evidence. 

 

In Awad the Court found that the State’s  

request for a urine test “ask[ed] the defendant to 

affirmatively give the State evidence from the 

defendant’s body in a particular manner that is 

neither natural nor automatic.”  Therefore, the 
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Court held that a suspect’s refusal to “perform” a 

urine test could not be used against him. 

 

4. State v. Bradberry, 357 Ga. App. 60 (2020) 

In Bradberry, the Georgia Court of Appeals 

considered whether the State could admit evidence 

of a defendant’s refusal to submit to “an alco-sensor 

preliminary breath test, rather than the type of 

[chemical] breathalyzer breath tests involved in 

Elliott and Olevik.”  The Court of Appeals concluded 

that “[b]ecause [the defendant] had the right to 

refuse to provide incriminating evidence by 

performing such an affirmative act under Paragraph 

XVI, the admission of evidence of his refusal violates 

the state constitutional right against self-

incrimination.” 

In Ammons’ case, the Georgia Supreme Court 

held that, insofar as the Keenan Court purported to 

base its holding on any violation of the  Georgia 

Constitution, “any such holding is overruled.”  The 

Ammons Court reasoned that its opinion “should at 

last clarify that Keenan is no longer good law as to 

the issue of whether Paragraph XVI allows a suspect 

to refuse to consent to the preliminary breath test 

and protects that suspect from having his refusal 

used against him at trial.”  The Court determined 

that since “the trial court’s order denying Ammons’ 

motion to suppress relied in part on Keenan, we 

reverse that portion of the trial court’s ruling.” 

 

Question Two: “Does the Georgia 

Constitution’s guarantee of the right against 

compelled self-incrimination apply to field sobriety 

tests, such that evidence that the defendant refused 

to submit to such tests is inadmissible?”  

Article I, Section I, Paragraph XVI of the Georgia 

Constitution states: “Self-incrimination. No person 

shall be compelled to give testimony tending in any 

manner to be self-incriminating.”  The Ammons 

Court held that “[t]he protections of Paragraph XVI 

apply to field sobriety tests that require the 

suspect’s cooperation.”  The Court explained: 

[I]t is clear that the suspect’s 

cooperation is required in order to 

perform the ‘specific, unusual 

maneuvers’ characteristic of the 

standard field sobriety tests Trooper 

Perry sought to perform here. At the 

hearing on Ammons’s motion to 

suppress, Trooper Perry testified that 

‘unless there’s cooperation you can’t 

perform [an HGN test].’ 

 

Similarly, the Court reasoned, “[L]ike the HGN 

test, both the walk and turn test and the one-leg 

stand test plainly require the suspect to cooperate 

by performing affirmative acts.”  The Court 

concluded:  

 

[W]hile the level of cooperation for 

each standard[ized] field sobriety 

test appears to be somewhat 

different from the chemical breath 

tests at issue in Olevik and Elliott and 

the urine test in Awad, it is clear that 

field sobriety tests that require the 

suspect to cooperate by performing 

some affirmative act are covered by 

the protections of Paragraph XVI. 

 

In Ammons’ case, the Court held, “Admission 

of evidence that a defendant refused to provide a 

breath sample for a preliminary breath test using 

an alco-sensor violates the Georgia Constitution’s 

protection against self-incrimination.”  Therefore, 

the Court determined, “Ammons had the right to 

refuse to engage in these tests, and, except with 

regard to the HGN test, she did refuse. Her refusal 

to perform the remaining field sobriety tests 

cannot be used against her at trial.”  Therefore, the 

Court reversed the trial court’s finding on this issue. 

Ammons v. State, No. S22A0542, 2022 WL 16627567 

(Ga. Sup. Ct., Nov. 2, 2022). 
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U.S. District Court – Northern District of 

Georgia 
 

TROOPER’S INVENTORY SEARCH WAS 

REASONABLE UNDER TOTALITY OF THE 

CIRCUMSTANCES 

Trooper Olen Kuhr was on duty in a marked 

patrol vehicle on March 19, 2021.  As he drove north 

on Interstate 85 (“I-85”) he observed a Dodge Ram 

truck traveling behind him “at a high rate of speed.”  

Trooper Kuhr’s rear radar indicated that the truck 

was driving at 90 miles per hour.  As the truck 

overtook Trooper Kuhr’s  vehicle, his front radar 

antenna detected that the truck’s speed was 86 

miles per hour. Once the truck was in front of the 

police vehicle, the trooper “could smell the odor of 

burnt marijuana, which he had not smelled before 

the truck passed him.” 

The speed limit on this stretch of I-85 was 70 

miles per hour.  Trooper Kuhr turned on his 

vehicle’s emergency equipment, and the truck 

pulled over slightly north of the Exit 56 overpass 

bridge.  Harvey, the driver of the Dodge Ram, 

“came to a stop in the gore next to the northbound 

entrance ramp of Exit 56.”  (O.C.G.A. § 40-6-50 

defines “gore” as “the area of convergence 

between two lanes of traffic.”) 

After Trooper Kuhr parked his patrol car behind 

the truck, he approached Harvey’s truck.  At this 

point, the trooper “smelled the odor of burnt 

marijuana” once again.  Based on the odor, Trooper 

Kuhr asked Harvey to exit the truck, and Harvey 

complied with the trooper’s request.  The trooper 

intended to conduct a field sobriety test on Harvey, 

so both men walked to the back of the truck.  

Trooper Kuhr then “patted Harvey down for 

weapons for officer safety before administering the 

test as he suspected that Harvey was under the 

influence of marijuana and did not know if he had a 

weapon.” 

While performing the pat down, Trooper Kuhr 

detected an object “in the front of Harvey’s pants, 

to the left of his groin area.”  At this point, the 

trooper decided to detain Harvey and asked that 

Harvey turn and face the opposite direction.  Instead 

of following the trooper’s directive, Harvey fled on 

foot, crossing over the Exit 56 entrance ramp, and 

into a wooded area.  Trooper Kuhr gave chase and 

called for backup.  The Coweta County Sheriff’s 

Department, assisted by canines and a drone, 

located Harvey about an hour later. 

While the backup officers searched for Harvey, 

Trooper Kuhr went back to the scene of the traffic 

stop.  Due to its location in the gore, Harvey’s truck  

obstructed the view of drivers merging onto I-85 

northbound at Exit 56.  The truck,  parked within a 

foot of the I-85 northbound travel lane,  also posed 

a hazard “for vehicles traveling northbound on I-85 

at 70 miles per hour, should a vehicle swerve or 

enter the gore where the truck was parked.”  Given 

these hazardous conditions, Trooper Kuhr decided 

to have a tow service remove the truck from the 

gore. 

Before the tow truck arrived, Trooper Kuhr 

completed an inventory search of the truck, during 

which he found both drugs and a weapon.  After 

Coweta County sheriffs apprehended Harvey, he 

was arrested and charged with DUI, speeding, and 

possession of drugs and a weapon.  Harvey was 

indicted in federal court on charges of unlawful 

possession of a firearm and ammunition following a 

felony conviction, possession with intent to 

distribute heroin, methamphetamine, and cocaine, 

and possession of a firearm in furtherance of a drug 

trafficking crime.  Harvey filed a motion to suppress 

the contraband recovered during the warrantless 

inventory search of his vehicle. 

Harvey’s attorney argued that the inventory 

search violated his rights under both the Fourth 

Amendment and the Georgia Constitution.  More 

specifically, his attorney contended that: (1) 

Trooper Kuhr lacked articulable suspicion “that 

Harvey was armed and dangerous” and, therefore, 

the evidence found during the inventory search 

“should be suppressed as fruit of the poisonous tree 

of the unlawful pat down;” (2) Harvey did not 
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abandon his vehicle; (3) There was no reason to tow 

Harvey’s truck “since it was parked in the gore and 

not blocking traffic;” (4) There was no basis for the 

inventory search, since there was no need to have 

the truck towed; and (5) Trooper Kuhr’s smelling the 

odor of marijuana did not give rise to probable 

cause to search Harvey’s truck. 

The Magistrate Judge (or “Magistrate”) who 

presided over the suppression hearing in the U.S. 

District Court for the Northern District of Georgia 

recommended that Harvey’s motion be denied. 

The Magistrate’s Report and Recommendation 

cited the U.S. Supreme Court’s 2009 decision in 

Arizona v. Johnson, in which the Court recognized 

“that traffic stops are especially fraught with danger 

to police officers.”  The Magistrate concluded that 

Trooper Kuhr “reasonably believed that Harvey 

may be under the influence of marijuana.” 

Therefore, the Magistrate reasoned:  

  

Trooper Kuhr lawfully ordered 

Harvey to exit the truck, and for his 

own safety, patted down Harvey to 

determine if he had any weapons 

prior to beginning the field sobriety 

test as the two men stood beside 

the interstate, which was 

reasonable under the totality of the 

circumstances and did not violate 

Harvey’s Fourth Amendment rights. 

 

Further, the Magistrate found, even if the pat 

down were not supported by reasonable suspicion, 

Harvey’s contention that the evidence seized from 

his truck “should be suppressed as fruit of the 

poisonous tree” lacked merit.  The Magistrate 

determined that Harvey’s “flight from the scene and 

abandonment of the truck were intervening 

circumstances that purged the taint of the alleged 

illegal pat-down search.” 

The Magistrate cited a number of decisions in 

which courts have repeatedly held “that when an 

individual flees from the police and in the process 

leaves behind an item inside a vehicle, he has 

abandoned any interest in that item for Fourth 

Amendment purposes.”  Harvey’s reliance on the 

Georgia Court of Appeals holding in State v. Nesbitt 

(2010) was “misplaced,” the Magistrate found.  In 

Nesbitt, an officer made a traffic stop of Nesbitt’s 

vehicle, “and Nesbitt turned into an apartment 

complex parking lot and pulled the vehicle ‘not 

completely forward into [a] parking space and kind 

of sideways between [an] SUV and another car.’” 

Nesbitt then fled the scene on foot and out of 

the officer’s sight.  The officer conducted a 

warrantless search of the vehicle, during which a 

number of items of evidence were seized.  The trial 

court granted Nesbitt’s motion to suppress this 

evidence, “ruling that the stop of Nesbitt’s car was 

not supported by reasonable, articulable suspicion.” 

On appeal, the state argued “that Nesbitt had 

abandoned any interest in the car by fleeing from 

the scene.”  

The Georgia Court of Appeals affirmed the trial 

court’s decision to grant Nesbitt’s motion to 

suppress: 

 

The Court of Appeals distinguished 

the facts of Nesbitt’s case from 

situations in which ‘the driver (and 

passengers, if any) fled a motor 

vehicle illegally parked or parked in a 

hazardous manner,’ where ‘courts 

have treated the vehicle as 

abandoned for Fourth Amendment 

purposes.’ The Court of Appeals 

explained that Nesbitt had parked his 

vehicle in a parking space of an 

apartment complex where he lived, 

so the evidence ‘did not demand a 

finding that Nesbitt fled a car that 

was illegally parked or parked in 

some hazardous manner.’ 

(Citations omitted.) 

 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022484226&pubNum=0000711&originatingDoc=I5b5384105aaf11ed942a9fe69e38db32&refType=RP&fi=co_pp_sp_711_371&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_371
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The Magistrate concluded that the facts in 

Nesbitt were “readily distinguishable” from those in 

Harvey’s case.  In Nesbitt, the trial court determined 

that the officer’s traffic stop was not supported by 

articulable, reasonable suspicion: 

 

Nesbitt did not run away from a 

lawful encounter with a law 

enforcement officer, leaving his 

vehicle parked illegally or in a 

hazardous manner, which the 

Georgia Court of Appeals explained 

has been a hallmark in cases where 

courts have found abandonment of 

interest in property left behind by 

the fleeing subject. 

 

The Magistrate stressed the stark difference 

between the location of the stop in Nesbitt, where 

the defendant pulled his vehicle into a parking 

space at the apartment complex where he lived, 

and Harvey’s case: 

 

 Harvey left his truck parked on the 

side of the interstate when he ran 

into the woods, fleeing from the 

lawful traffic stop after Trooper Kuhr 

detected a suspicious object in the 

front of his pants. Thus, Harvey’s 

truck was not lawfully parked on 

private property, as in Nesbitt, but 

alongside I-85 in the gore, where it 

could not safely remain because it 

presented a hazard to motorists 

traveling on and entering the 

interstate. 

 

Harvey did not have standing to challenge the 

inventory search of his vehicle, the Magistrate 

explained.  When Harvey fled the scene, he 

“voluntarily relinquished any reasonable 

expectation of privacy in the truck and its 

contents.” 

The Magistrate reasoned further that, even if 

Harvey had not abandoned his privacy interest in 

the truck, “his motion to suppress evidence would 

still fail because Trooper Kuhr lawfully impounded 

the truck and inventoried it pursuant to Georgia 

State Patrol policy”,  which requires that, when 

someone is arrested, a vehicle should be 

impounded and removed from the interstate.  

Additionally, the Magistrate was unpersuaded 

by the argument that the trooper could have asked 

Harvey if someone could come pick up the truck for 

Harvey:   

 

Trooper Kuhr was not able to ask 

Harvey when he made the decision 

to impound the truck since he had 

run into the woods and was not on 

the scene when Trooper Kuhr 

initiated the impoundment and 

inventory of the truck while other 

officers were searching for Harvey in 

the woods, and no one was on the 

scene to drive the truck away. 

‘Moreover, the police are not 

required to allow a driver of a 

vehicle to make alternative 

arrangements in lieu of impounding 

the vehicle or to apply less intrusive 

means to securing a vehicle.’ 

 

For these reasons, the Magistrate 

recommended denial of Harvey’s motion to 

suppress.  U.S. v. Harvey, No. 3:21-cr-00019-TCB-

RGV, 2022 WL 16579328 (N.D. Ga., Oct. 7, 2022). 
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ALS REMINDER 

The ALS Court does not accept continuance requests 

by telephone or in the body of an email. If you need 

assistance with a continuance motion, please email both 

Dee (dbrophy@gsp.net) and Grace (gmatthews@gsp.net) 

and provide the court date, location, and case name in 

your email. Continuance motions must be filed with the 

Court at least ten days prior to the ALS Hearing date, so 

please notify us before the ten-day deadline to allow 

sufficient time for the motion to be filed. 
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