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Georgia Court of Appeals 
At about 3 AM on August 6, 2016, a police officer 

on patrol in Cobb County saw a vehicle parked 
perpendicular in the roadway, blocking traffic in both 
directions.  As the officer drove towards the vehicle, 
“it began to reverse, then drive forward, stopping just 
short of a ditch. After the vehicle reversed again to get 
back into a lane of travel, it started traveling toward 
the officer’s patrol car.”  In response, the officer 
turned on his emergency lights and blocked off the 
roadway.  The vehicle almost hit the officer’s car 
during this time. 

The officer, who had a year of experience as a law 
enforcement officer, approached the car on foot.  As 
the officer spoke to Taylor, the driver, he observed 
that Taylor had “noticeably slowed and slurred 
speech,” and “bloodshot watery eyes.”  Based on 
these signs of possible alcohol consumption, the 
officer asked Taylor to exit his car.  Upon doing so, 
Taylor “was unable to stand up by himself” and 
“stumbl[ed] a lot.”  Taylor was so off balance that, at 
one point, the officer and his corporal, who was also 
at the scene, managed to catch Taylor before he fell 
into a ditch. 

The officer asked Taylor to perform field sobriety 
tests, to which Taylor ultimately consented, after first 
responding “that he was ‘going to jail anyway[.]’”  
The first test the officer attempted to administer was 
the walk-and-turn test, but Taylor was not wearing 
shoes, which affected his ability to follow the 
officer’s directions regarding placement of his feet.  
The officer discontinued the walk-and-turn test for 
reasons including that “Taylor’s feet had to be 
separated due to his swaying and leaning[.]”  Fearing 
that either Taylor or one of the officers might get 
injured, the officer decided not to ask Taylor to 
perform any other field sobriety tests.   

Taylor was arrested, and the officer requested 
that Taylor take a state administered test of his breath. 
Taylor refused.  Taylor was charged with driving under  

 
 
 

 
the influence (“DUI”) of alcohol to the extent that he 
was a less safe driver, reckless driving, improper 
stopping on a roadway, and failure to maintain lane.  

At trial, the officer testified that he never asked 
Taylor whether he’d had anything to drink or taken 
any drugs that night; that he did not smell alcohol on 
Taylor; and that no alcoholic beverages were found 
either in Taylor’s possession or in his car.   

The officer also testified that he did not ask Taylor 
to take an Alco-Sensor preliminary breath test, even 
though he had been issued such equipment and had it 
in his patrol car.  The officer explained: 

 
I rarely employ the Alcosensor.... So if I 
know it’s alcohol, I have no reason to 
provide an Alcosensor if I believe it’s 
going to antagonize or otherwise 
excite a person. If I’m using it as a tool 
to detect alcohol, I use it, and it’s a very 
useful tool. In this case I believed it was 
alcohol, and didn’t see a reason to use 
it. Normally, I would have employed it 
prior to doing evaluations. 

 
The officer further elaborated that he suspected 

Taylor to be under the influence of alcohol, not drugs, 
because “there are different signs and symptoms for 
alcohol consumption and drug consumption. Pupils 
restrict more on drugs, slurred speech — different 
things with alcohol and drugs, that are solely alcohol.”  
The officer testified: 

 
Everyone processes alcohol differently 
and drugs differently, so there’s 
different signs in different people and 
different tolerances. Generally, 
alcohol would have slurred speech, 
slowed reaction time, imbalance, 
inability to function quickly and 
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efficiently, and overall everything 
slows down. Different drugs could 
speed you up, some of them slow you 
down. They’ll affect your eyes. There’s 
all kinds of different things that can be 
affected by drugs and alcohol. 
 

Taylor’s wife, a physician assistant, first met him 
on August 9, 2016, only three days after his DUI 
arrest, and the couple moved in together in late 2016.  
At Taylor’s jury trial in Cobb County State Court, 
Taylor’s wife testified that, at least six times during 
the course of their relationship, Taylor  “stumble[d] 
in the middle of the night” and “gets up and has some 
pretty odd behaviors that are pretty concerning....”.  
His wife explained further that Taylor 
 

stumbles every morning when he gets 
up [, and it’s] pretty consistent that he 
has disequilibrium. He knocks into 
furniture, walls. I’ve seen him hit his 
head on the oven range numerous 
times and cupboards . . . [T]he most 
concerning incident to me was an 
episode where I woke up to find him in 
the closet. He was disoriented, and I 
tried to coax him out of the closet. [He] 
was not coherent, but he was 
courteous. He disagreed that we were 
in a closet, but he was preoccupied 
with trying to remove an imaginary 
stain from one of my items of clothes. 
 

Taylor’s wife was so perturbed by this behavior 
that she arranged for him to be evaluated at a 
Veterans Affairs hospital.  The court did not allow 
Taylor’s wife to testify as to her husband’s diagnosis, 
but she did testify, on cross-examination, “that 
traumatic brain injury can cause slurred speech and a 
flushed face.”  Taylor’s wife conceded, however, that 
“she was not aware of traumatic brain injury causing 
bloodshot, watery eyes.” 

During closing argument, the prosecutor 
emphasized Taylor’s refusal to take a state-
administered breath test “and told the jury that it 
could infer the presence of alcohol from Taylor’s 
refusal of the breath test.”  (Taylor’s  attorney had not 
objected to the officer’s testimony that Taylor refused 
to take a breath test.) 

After the close of testimony, the judge held a jury 
charge conference, which takes place before the judge 
charges the jury as to the applicable law.  During the 
conference, attorneys can raise objections to any 
instructions (or “charges”) that the judge plans to give 
the jury before the jury deliberates.  Among others, 
the judge proposed the following charge: 

 
Should you find that the defendant 
refused to take the requested test, you 
may infer that the test would have 
shown the presence of alcohol, though 
not that the alcohol impaired his 
driving. Whether or not you draw this 
inference is for you to determine. This 
inference may be rebutted. This 
inference alone is not sufficient to 
convict the defendant. 

 
The trial judge overruled Taylor’s objection to this 

charge for “appeal purposes” when the charge was 
discussed during the conference. 

The jury found Taylor guilty on all counts.  Taylor 
appealed to the Georgia Court of Appeals, after the 
trial court denied his motion for a new trial.  Taylor 
argued that the trial court committed error by: (1) 
permitting the prosecution to present evidence 
regarding Taylor’s refusal to take a breath test and (2) 
charging the jury that it could “infer the presence of 
alcohol from [Taylor’s] refusal of the breath test.” 

The Court of Appeals reviewed both the trial 
court’s decision to allow testimony regarding Taylor’s 
refusal and the trial court’s charging the jury that it 
could infer the presence of alcohol from Taylor’s 
breath test refusal for “plain error”.  The Supreme 
Court of Georgia has held that, unlike a “harmless 
error” analysis, a finding of plain error “requires the 
appellant [here, Taylor] to make an affirmative 
showing that the error probably did affect the 
outcome below.”  (Citations omitted.) 

In its 2019 decision in Elliott v. State, the Georgia 
Supreme Court “held that the Georgia Constitution 
‘precludes admission of evidence that a suspect 
refused to consent to a breath test.’”  The  Elliott case 
was decided after the date upon which Taylor was 
convicted.  The Georgia Court of Appeals’ 2020 
decision in Liggett v. State cited the Georgia Supreme 
Court’s 2017 holding  in Lyman v. State that: 

 

https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic05f562e475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic05f562e475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
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whether an error is considered clear 
or obvious . . .  is judged under the law 
existing at the time of appeal, 
regardless of whether the asserted 
error in the trial court was plainly 
incorrect at the time of the trial, plainly 
correct at the time of trial, or an 
unsettled issue at the time of trial. 
 

(Emphasis added.  Citation omitted.) 
 

Therefore, in Taylor’s case, the Georgia Court of 
Appeals decided that the Elliott decision applied.  The 
Court also considered, as part of its “plain error” 
analysis, whether any error by the trial court affected 
Taylor’s “substantial rights”, that is: “the outcome of 
the trial court proceedings[.]”  Finally,  the Court 
evaluated whether any error “seriously affected the 
fairness, integrity, or public reputation of the 
proceedings.”   

The Court determined that Taylor “met his 
burden of showing that the use of refusal evidence 
affected the jury’s decision to find Taylor guilty of 
driving under the influence of alcohol while less 
safe.”  After reviewing the “facts and circumstances” 
surrounding Taylor’s arrest, the court found that, 
although Taylor showed manifestations of being a less 
safe driver, the “State’s evidence that Taylor was 
under the influence of alcohol was weak, at best.”  In 
support of its conclusion, the Court pointed out that: 
(1) Taylor never admitted consuming alcohol that 
night; (2) Taylor’s defense (through his wife’s 
testimony) “offered an alternative explanation for his 
conduct”; and (3) in addition to neither smelling 
alcohol on Taylor nor finding any alcohol in his vehicle, 
the officer failed to ask Taylor whether he would take 
an Alco-sensor test.  

 
Lastly, the Court reasoned: 
 

Here, Taylor’s constitutional right 
against compelled self-incrimination 
was infringed, and the fairness, 
integrity, and public reputation of the 
judicial process would be seriously 
affected if we declined to exercise our 
discretion to remedy the violation of 
Taylor’s right under the Georgia 
Constitution.  

For the foregoing reasons, the Court held that 
Taylor had demonstrated “plain error” by the trial 
court and reversed his conviction on the DUI less safe 
charge.  The Court also remanded the case to the trial 
court for resentencing on the other convictions that 
were not overturned. Taylor v. State, No. A22A0645, 
2022 WL 13749023 (Ga. Ct. App. Oct. 24, 2022). 

 

  

                        ALS REMINDER 

  

1205 S Form – When a DUI defendant submits to a 

state administered blood test pursuant to a request 

under the implied consent law, complete the 1205-S 

form when the results are received from the crime lab 

if the results meet the per se statutory requirements 

for alcohol (0.08 grams or more if 21 years of age or 

over; 0.02 grams or more for a person under 21 years 

of age; 0.04 grams or more if operating a commercial 

motor vehicle). Send the completed 1205-S form to 

the Department of Driver Services (DDS) and DDS will 

notify the DUI driver regarding the license suspension 

form.   
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