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U.S. District Court, Middle District of 

Georgia 
 

DEFENDANTS’ MOTION FOR SUMMARY 

JUDGMENT GRANTED ON BOTH FEDERAL AND 

STATE LAW CLAIMS 

On July 11, 2019, LaJavier Timberson drove a 
tractor-trailer on Colwell Road in Butts County, 
Georgia.  His wife, Shantelle, was his passenger.  
Butts County did not allow tractor-trailers on this 
county-maintained road.  When Butts County 
Sheriff’s Deputy Hunter Nunn saw Timberson’s 
tractor-trailer on Colwell Road, he turned on his 
emergency lights and attempted to pull over the 
tractor-trailer.  Mr. Timberson maintained his 
vehicle’s speed and failed to pull over, despite there 
being multiple locations in which he could have 
done so. 

Deputy Nunn radioed for assistance, and, 
shortly thereafter, Butts County Sheriff’s Office 
employees Sergeant Bivins, Deputy Harris, and 
Deputy Vick responded.  Timberson fled from the 
deputies “for several miles” and the chase ended 
only after Sergeant Bivins told Deputy Nunn “to 
overtake the tractor-trailer and attempt to ‘box him 
in.’”  Once the vehicle was stopped, Timberson 
disregarded the deputies’ order to “show his 
hands.”   Timberson then also ignored the deputies’ 
order to open his door.  Therefore, Sergeant Bivins 
approached the tractor-trailer and opened the 
drivers’ side door, with Deputy Nunn as backup. 

The deputies opened the door and ordered 
Timberson to exit the truck—yet another command 
that Timberson ignored.  Timberson instead asked, 
“What did I do?”  Due to Timberson’s failure to 
comply with the deputies’ orders, Deputy Nunn 
attempted to pull Timberson out of the vehicle and  

 
 
 
 

onto the ground.  Timberson resisted this attempt 
by “grabb[ing] the steering wheel and refus[ing] to 
move.”  At this point, both Deputy Nunn and Deputy 
Vick tried to remove Timberson from the truck.   
Although the deputies finally managed to get   
Timberson out of the truck, and place him on the 
ground, Timberson refused commands to “place his 
arms behind his back” so that he could be 
handcuffed.  Given Timberson’s continued 
noncompliance, Deputy Vick then “deployed his 
taser to Mr. Timberson’s back.”  At this point, 
Timberson was handcuffed, at about which time 
Vick “deployed his taser to Mr. Timberson’s calf.”  
Sergeant Bivins instantly directed Vick to stop. 

Timberson and his wife (collectively, 
“Plaintiffs”) filed a lawsuit in Butts County Superior 
Court.  The  defendants against whom Plaintiffs filed 
suit included Butts County, the Butts County 
Sheriff’s Office, the Butts County Jail, Sheriff Gary 
Long, Deputy Nunn, and Sergeant Bivins.  
(Interestingly, Plaintiffs did not sue Deputy Vick, the 
only deputy to deploy his taser during the incident.)  
Plaintiffs alleged violations of both federal and state 
law.  Defendants successfully sought to remove the 
suit to federal court, and, in October of 2022, 
Defendants filed a motion for summary judgment. 
The following summary focuses on some, but not all, 
of the bases upon which Plaintiffs filed suit. 

 
I. Defendant Butts County Jail 
  
The District Court held that any claims brought 

against the jail “necessarily fail[ed]” since, under 
Georgia law, “county jails are not capable of being 
sued.” 
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II. Plaintiffs’ 42 U.S.C. § 1983 Claims 
 

a. Defendant Butts County, Georgia 
 
Defendants maintained that Butts County could 

not be liable for the actions of either the sheriff or 
his deputies “because the county is ‘powerless’ to 
control the sheriff’s department and therefore no 
causal connection can exist between the county’s 
actions and the alleged injury.”  The District Court 
agreed, pointing out “that Georgia law regards a 
sheriff’s office as a separate entity, not one under a 
county’s control.”  Further, the Court explained 
“Georgia law gives only the Georgia General 
Assembly—not counties—the power to control 
sheriffs.”  Therefore, the Court reasoned, Timberson 
could not “create the necessary causal link” 
between the county and the harm alleged by 
Timberson. 

 
b. Excessive Force  

 
In its 1989 holding in Graham v. Connor, the 

U.S. Supreme Court acknowledged “that the right to 
make an arrest ... necessarily carries with it the right 
to use some degree of physical coercion or threat 
thereof to effect it.”  The Eleventh Circuit Court of 
Appeals’ 2004 decision in the Kesinger case 
explained that “[t]he ‘reasonableness’ inquiry in an 
excessive force case is an objective one: the 
question is whether the officer’s actions are 
‘objectively reasonable’ in light of the facts and 
circumstances confronting him, without regard to 
his underlying intent or motivation.”  Finally, the 
Eleventh Circuit’s 2004 decision in Draper v. 
Reynolds instructed that a “totality of the 
circumstances” analysis evaluates: “(1) the need for 
the application of force, (2) the relationship 
between the need and the amount of force used, 
and (3) the extent of the injury inflicted.”(Citations 
omitted.) 

The District Court concluded that, under the 
totality of the circumstances, the Defendants did 
not use excessive force against Timberson such that 
his constitutional rights were violated.  Rather, the 
Court held, both the force used by the deputies to 
remove Timberson from the tractor-trailer and 

Deputy Vick’s taser use “were both reasonably 
proportionate to the ‘difficult, tense, and uncertain 
situation’ that the officers faced.”  The Court 
reasoned: “Not only did Mr. Timberson refuse to 
stop after being pursued by officers, but he also 
failed to follow commands after eventually 
stopping. He didn’t step out of the vehicle as 
directed, put his hands up, or get on the ground 
without the officers’ intervention.”  Therefore, the 
court determined, using some amount of force to 
effectuate Timberson’s arrest was reasonable. 

The District Court recognized the “unpleasant 
experience” of Defendant’s having a taser used on 
him but noted that Timberson suffered no serious 
injury as a result.  Further, the Court noted, 
“[M]oments after the arrest, the arrest video 
shows Mr. Timberson coherent and standing on his 
own power.”  The Court also emphasized: 

 
Importantly, none of the named 
Defendants used a taser during the 
traffic stop and arrest—only Deputy 
Vick used his taser. However, Deputy 
Vick is not a defendant to the action. 
Therefore, the use of the taser has 
little-to-no bearing on the excessive-
force analysis for the actual 
Defendants in this action. 

 
c. Failure to Intervene 

   
In its 1996 holding in Riley v. Newton, the 

Eleventh Circuit ruled that “an officer who is present 
at the scene and who fails to take reasonable steps 
to protect the victim of another officer’s use of 
excessive force, can be held liable[.]”  In Timberson’s 
case, the District Court noted, such liability attaches 
only if excessive force is used to begin with.  If an 
officer does not see excessive forced being used, 
then he has “no duty to intervene and stop it.”  
Further, the Court found: 

 
Even though Deputy Vick is not a 
defendant, his use of the taser is 
relevant to the failure-to-intervene 
claim. His use of the taser, though, 
does not change the Court’s analysis. 
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Deputy Vick’s use of the taser in stun-
gun mode was still objectively 
reasonable and proportionate in light 
of the totality of the circumstances. 
 
d. False Arrest  

 
The Eleventh Circuit held in Marx v. Gumbinner 

(1990) that “[a]n arrest made with probable cause. . 
. constitutes an absolute bar to a section 1983 action 
for false arrest.”  In Timberson’s case, the District 
Court concluded that the deputies had probable 
cause and, therefore, Timberson’s false arrest claim 
was not cognizable.  Deputy Nunn had probable 
cause to stop Timberson when the deputy observed 
him driving a tractor-trailer on a county-maintained 
road on which Butts County prohibited such 
vehicles.  The District Court stated: 

 
Here, Defendants—namely, Deputy 
Nunn—had probable cause to 
initiate the stop. To begin, Mr. 
Timberson’s driving on Colwell Road 
violated traffic regulations. . . But, 
that probable cause increased when 
Mr. Timberson ignored Deputy 
Nunn’s lights and sirens and 
continued driving. While it is 
undisputed that Mr. Timberson did 
not lead officers on a high-speed 
chase, his actions nonetheless 
reflected a desire to evade officers. 
Therefore, probable cause existed to 
initiate the traffic stop and ultimately 
to arrest Mr. Timberson…Because 
officers had probable cause, Mr. 
Timberson fails to bring a cognizable 
false arrest claim under § 1983. 

(Citations omitted.) 
 

e. Qualified Immunity 
 
Defendants moved for summary judgment, 

asserting a qualified immunity defense.  Any such 
assertion requires a court to view the facts in the 
light most favorable to the plaintiff.  The first step in 
a qualified immunity analysis is determining 

whether a defendant has “show[n] he was 
performing a discretionary function.”  Eleventh 
Circuit precedent holds that “[d]iscretionary 
functions include those ‘(1) undertaken pursuant to 
the performance of [an officer’s] duties and (2) 
within the scope of [the officer’s] authority.’”  The 
Eleventh Circuit has also ruled that “making an 
arrest is within the discretionary functions of a 
sheriff’s deputy—even when an arrestee claims 
they faced excessive force.”  Therefore, the Court 
determined, “Defendants were acting within their 
discretionary authority when they arrested Mr. 
Timberson.” 

Having found that Defendants made the 
required showing that they were performing a 
discretionary function, the Court shifted its 
analysis (per Eleventh Circuit precedence) to 
whether the Plaintiffs made a showing that 
qualified immunity was inapplicable.  In its 2009 
decision in Whittier v. Kobayashi, the Eleventh 
Circuit concluded that “[a] plaintiff demonstrates 
that qualified immunity does not apply by showing 
‘(1) the defendant violated a constitutional right, 
and (2) [the] right was clearly established at the time 
of the alleged violation.’”  

The Court was not persuaded by Plaintiffs’ 
contention that the Defendants’ actions violated 
any clearly established law.  Plaintiffs cited Powell v. 
Haddock, a 2010 Eleventh Circuit decision, in 
support of their position.  However, the Court 
distinguished the facts of Powell from those in 
Timberson’s case, finding “many significant 
differences.”  Unlike Timberson, the Powell arrestee 
“was simply standing on the side of the road, not 
driving a tractor-trailer.” In addition, the Court 
noted, the Powell plaintiff’s behavior “did not ‘rise 
to the level of resisting an officer.’”  Further, the 
Court explained, unlike in Timberson’s case, “the 
arrest in Powell was conducted without probable 
cause.”  (Citations omitted.) 

Timberson also invoked the Eleventh Circuit’s 
2011 holding in Fils v. City of Aventura in support of 
his assertion that his rights were clearly established.  
As with the Powell case, the District Court concluded 
that the facts in Fils were “readily distinguishable” 
from those in Timberson’s case.  Unlike Timberson, 
who led the deputies on a chase “for several miles”, 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I569080607c7211edac1d9ebdc6ddeec5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I569080607c7211edac1d9ebdc6ddeec5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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the Fils plaintiff “was not ‘resisting arrest or 
attempting to escape.’”  The Court elaborated: 

 
In Fils, the plaintiff did not disobey 
orders or ignore any instructions. 
Here, Mr. Timberson ignored several 
orders from several officers. 
Additionally, as Defendants correctly 
point out, Fils revolves around the 
use of a taser. None of the named 
Defendants deployed a taser—only 
Deputy Vick did that. Once again, 
Vick is not a party to the action. 
Therefore, Fils has no bearing on this 
case. 

(Citations omitted.) 
 

Therefore, the Court reasoned, “even if 
Defendants had violated Mr. Timberson’s 
constitutional rights, they are entitled to qualified 
immunity.” 

 
f. Entity and Supervisor Liability 

 
Eleventh Circuit precedent (Cottone v. Jenne, a 

2003 decision) requires that, “[t]o be liable as a 
supervisor, an individual must (1) personally 
participate in the unconstitutional conduct, or (2) 
have some causal connection between their acts 
and the alleged constitutional deprivation.”  
Eleventh Circuit precedent in Hartley v. Parnell 
(1999) sets forth the showing that must be made to 
establish such “causal connection”:  

 
For that causal connection, it must be 
shown that (1) the supervisor was on 
notice, by history of widespread 
abuse, of the need to correct a 
practice and failed to do so, (2) a 
policy or custom resulted in 
deliberate indifference, (3) the 
supervisor directed a subordinate to 
act unconstitutionally, or (4) the 
supervisor knew of a subordinate’s 
unlawful conduct and failed to stop 
it. But these deprivations and 
violations must be “obvious, flagrant, 

rampant and of continued 
duration[.]” 

 
The Court concluded that “[t]o the extent that 

Plaintiff asserts a failure-to-train claim, he again fails 
to lay out facts that tend to show that any 
Defendant exhibited the required deliberate 
indifference.”  Plaintiff failed to meet its burden of 
showing “that Defendants had ‘actual or 
constructive notice that a particular omission in 
their training program causes [his or her] employees 
to violate ... rights.’”  The Court also found that, with 
respect to Sheriff Long and Butts County Sheriff’s 
Office, Plaintiffs’ claim failed to “show a custom or 
practice that caused a constitutional violation.”  
Therefore, the District Court granted the 
Defendants’ summary judgment with respect to 
Plaintiffs’ § 1983 claims. 

 
Plaintiffs’ Georgia Law Claims 
 
As a preliminary matter, the Court held that 

“any claim based solely on the Georgia Constitution 
fails, as there is no equivalent to § 1983 under 
Georgia law.” 

 
a. Official Immunity 

 
Georgia’s official immunity doctrine is the state-

law analog of qualified immunity.  This doctrine 
holds that “public officials generally cannot be 
held personally liable for discretionary acts 
performed within the scope of their official 
authority.”  If a public official acts “with actual 
malice or with actual intent to cause injury in the 
performance of their official functions[,]” 
however, the official will not be afforded official 
immunity.  In its 2016 decision in Williams v. Fulton 
County School District, the U.S. District Court for 
the Northern District of Georgia held that, “[t]o 
show actual malice, a plaintiff must allege facts 
that evince more than ‘the reckless disregard for 
the rights or safety of others,’ and more than 
‘deliberate indifference[.]”’  (Citations omitted.) 

   Given that Plaintiff’s failure to respond to the  
    state-law arguments raised in the Defendant’s  
    motion for summary judgment, the District Court 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I569080607c7211edac1d9ebdc6ddeec5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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considered Plaintiffs’ claims “abandoned.”  Despite 
Plaintiffs’ wholesale failure to address Defendant’s 
state-law arguments, the Court concluded that 
“even on the merits, Plaintiffs’ state-law claims lack 
merit.” 

 
The District Court reasoned that the facts in 

Timberson’s case showed that Defendants clearly 
“engaged in discretionary acts.”  The Georgia Court 
of Appeals’ 2009 decision in Russell v. Barrett 
“collect[ted] cases describing discretionary acts, 
including high-speed pursuits, firing weapons, etc.” 
Therefore, the District Court found that Defendants’ 
decisions to pursue Timberson’s tractor-trailer and 
to arrest him were discretionary acts. 

 
b. Sovereign Immunity 

 
Under Georgia law “[o]nly the Georgia General 

Assembly retains the power to waive a county’s 
immunity” and the burden is on Plaintiffs to show 
either that the Defendants waived sovereign 
immunity or that it “otherwise shouldn’t apply.” As 
with Defendants’ official immunity claims, Plaintiffs 
also failed to respond to Defendants’ claim of 
sovereign immunity.  Therefore, the Court 
concluded, “[t]o the extent that Plaintiffs seek 
damages from the Butts County Sheriff’s Office for 
their state-law claims, sovereign immunity bars 
those claims.” 

For the foregoing reasons, the District Court 
granted Defendants’ motion for summary judgment 
on the state-law claims.  Timberson v. Butts County 
Georgia, No. 5:21-cv-00291-TES, 2022 WL 17672624 
(M.D. Ga., Dec. 14, 2022). 

 
 
 
 
 
 
 
 
 

 
 

  

  
 

 

  

                        ALS REMINDER 

  

Take the implied consent card to the ALS Hearing that 

was read to the DUI defendant. When testifying at the 

ALS Hearing, provide testimony regarding how you 

determined the age-appropriate implied consent notice 

to read to the DUI defendant. The implied consent 

notice must be read into the record at the ALS Hearing. 
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